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I. INTRODUCTION 


The law of arrest describes the conditions under which a law 
enforcement officer may take some kind of control over a person. 
Like the law of search and seizure, it attempts to strike a balance 
between the desirability of having people left alone and the occa- 
sional need to interfere with them in order to investigate crime or 
enforce laws. 

Seizing people without complying with the law of arrest can 
result in several undesirable consequences, including these: (1) 
criminal prosecution against the one who made an illegal arrest; (2) 
civil suit for money damages against him; and (3) the exclusion of 
evidence that is discovered in an illegal arrest. On the other hand, 
the case against the illegally arrested person need not be automati- 
cally dismissed. He is open to prosecution and conviction even 
though he may have been taken into custody illegally. 
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Il. JURISDICTION 


An officer may use his powers to exert control over a person only 
within certain geographical areas (sometimes called the 
‘“bailiwick’’) and only in responding to certain kinds of offenses. 
These limitations are called the officer’s “‘jurisdiction.”’ 


A. Limits on a Law Enforcement Officer’s Jurisdiction 


1. Territorial Jurisdiction 


Except as provided in cases of hot pursuit, described on page 4, 
no state or local law enforcement officer in North Carolina may use 
his arrest powers outside the boundaries of the state. Officers’ 
jurisdiction may vary, however, depending upon the agency they 
work for. The territorial jurisdiction of several kinds of officers is 
indicated below. 

State Highway Patrol. An officer of the State Highway Patrol has 
jurisdiction to arrest anywhere within the state. 

Alcohol law enforcement agents. These officers of the Depart- 
ment of Crime Control and Public Safety have jurisdiction to arrest 
anywhere in the state. 

State Bureau of Investigation. An agent of the State Bureau of 
Investigation has jurisdiction to arrest anywhere within the state. 

License and Theft. An officer or inspector of the License and 
Theft Section of the Division of Motor Vehicles has jurisdiction to 
arrest anywhere within the state. 

Wildlife protectors and fisheries inspectors. These state officers 
have jurisdiction to arrest anywhere within the state. 

Local ABC officers. Alcoholic beverage control officers 
employed by a county ABC board have the same territorial jurisdic- 
tion as sheriffs, described below. ABC officers employed by a city 
ABC board usually have the same jurisdiction as county officers. 
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However, city ABC systems are all established by special local act 
of the legislature, and in some instances the local act may have given 
the officers a different jurisdiction. 

Sheriffs, sheriffs’ deputies, and county police. Sheriffs and their 
regularly employed deputies and county police may arrest anywhere 
within the state for felonies committed in their county. They may 
make other arrests within their own county or on property or rights 
of way owned by the county outside its limits. In addition, sheriffs 
and their deputies may make arrests with warrants on any river, bay, 
or creek adjoining their county. Sheriffs have arrest jurisdiction in 
municipalities within their county as well as in the area of the county 
outside the municipality, although sheriffs, as a matter of policy, 
tend to exercise their arrest authority only in those parts of the 
county not served by local police departments. 

Municipal police officers. The territorial jurisdiction of a munici- 
pal police officer is usually limited to the city or town where he 
serves, the property and rights of way owned by the municipality 
outside its limits, and the area within one mile of the municipality’s 
limits. A local police officer should check with the city attorney to 
determine whether he has any arrest jurisdiction beyond these usual 
limits; sometimes a special local act passed by the General Assem- 
bly expands the limits beyond a mile for a particular municipality. 

Company police. Anyone whose arrest power comes from being 
commissioned as a special police officer by the Governor may arrest 
only on property owned or possessed by his employer or by one who 
has contracted for his services. 

Campus police. Most campus police officers are commissioned 
as company police (see above) and may arrest only on property 
owned or possessed by the college or university that hires them. 
Other campus police officers are sworn in as city police officers or 
sheriff’s deputies and have the same jurisdiction as those officers. 
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Probation and parole officers. Probation and parole officers may 
exercise their arrest authority anywhere within the state. 


2. Arrest After Continuous Flight 


In some instances, an officer may exceed his normal territorial 
jurisdiction when the person to be arrested is in continuous flight. 

Hot pursuit within the state. Law enforcement officers of cities 
and counties who would normally be restricted to arresting persons 
within the limits of those units may arrest outside that territory when 
the person arrested has committed a criminal offense within the 
territory and the arrest is made while the person is making an 
immediate and continuous flight from that territory. There is no 
limit to how far the officer may go in making this kind of pursuit, but 
the power to arrest will exist only if the person being pursued has not 
interrupted his attempt to escape since leaving the territory. Al- 
though the statutes do not specifically say so, it is also probably true 
that for the officer to retain his authority to arrest the fleeing 
offender, he must remain in continuous pursuit and not stop to do 
something else. It is not necessary that the officer keep the person in 
sight at all times so long as he remains in continuous pursuit. 
Company police also are entitled to arrest outside the area where 
they normally can arrest when they make the arrest as a result of hot 
pursuit of a person who committed an offense within their normal 
jurisdiction. 

Hot pursuit outside the state. Although normally a law enforce- 
ment officer in the state of North Carolina has no arrest powers once 
he leaves this state, he may make an arrest outside the state when he 


follows in close pursuit of someone from North Carolina into an 
adjoining state that by its laws permits an arrest to be made under 


those circumstances. At the moment, the only states adjoining 
North Carolina that permit such an arrest are Virginia and Tennes- 
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see, and only for felonies. When an officer pursues an arrestee into 
another state and arrests him there, he must follow the procedures on 
completing custody of the arrestee, discussed on page 33. 


3. Subject-Matter Jurisdiction 


Some kinds of law enforcement officers can arrest for only certain 
kinds of offenses. Some of those limitations are indicated below. 

State Highway Patrol. A Highway Patrol officer apparently may 
arrest with warrant for any crime (although one interpretation of the 
law is that he can arrest with warrant only for motor vehicle of- 
fenses). In addition, he has general arrest jurisdiction over the 
following offenses: any offense committed in his presence; highway 
robbery, bank robbery, murder, or other crimes of violence; any 
crime committed on any street or highway; and any other violation 
of laws regulating travel and the use of vehicles or protecting the 
highways. 

Alcohol law enforcement agents. Although they are to concen- 
trate on liquor and drug law violations, these officers have jurisdic- 
tion over the same subject matter as peace officers generally—they 
may arrest for any criminal violation. 

State Bureau of Investigation. Agents of the State Bureau of 
Investigation may arrest for any criminal offense (although their 
authority to begin investigations on their own, without invitation 
from local authorities, is limited to lynchings, mob violence, state 
Social Security fraud, gambling, election frauds, drug violations, 
and crimes against state-owned property.) 

License and Theft. An inspector of the License and Theft Section 
of the Division of Motor Vehicles may arrest for any violation of 
Article 3 of Chapter 20 of the General Statutes (which includes the 
anti-theft provisions) and arrest for other violations of laws regulat- 
ing the operation of vehicles or the use of the highways. A weigh 
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station officer may arrest for Chapter 20 violations and, if desig- 
nated by the Commissioner of Motor Vehicles to do so, for any 
other violation of laws regulating the operation of vehicles or use of 
the highways. 

Wildlife protectors and fisheries inspectors. Protectors may ar- 
rest for offenses ‘‘connected with the conservation and regulation of 
wildlife resources’’ and for offenses in G.S. Chapter 75A (boat 
law). Inspectors may arrest for offenses that are ‘“‘matters within the 
jurisdiction of the Department of Natural and Economic Re- 
sources.’’ Both may also arrest for any felony or breach of the 
peace, for any assault upon them or in their presence, for carrying a 
concealed weapon, or for offenses, such as resisting an officer, that 
challenge the officer or interfere with the enforcement of the law. 

Sheriffs and sheriffs’ deputies. Sheriffs and their deputies may 
arrest for violation of any criminal law.. 

Local A.B.C. officers. Local A.B.C. officers have the same 
subject-matter jurisdiction as the sheriff and other peace officers of 
the county—they may arrest for any criminal violation. 

Local police officers. Local police officers may arrest for viola- 
tion of any criminal law. 

Company police. These officers may arrest for violation of any 
criminal law. 

Campus police. Whether sworn in as company police, city 
police, or sheriff’s deputies, campus police officers may arrest for 
any criminal violation. 

Probation and parole officers. Probation officers have the power 
of arrest ‘‘in execution of their duties.’’ This suggests that they may 
arrest for probation violations and for offenses such as obstructing 
an officer that grow from their duties. Since it is unclear what arrest 
power a probation officer has for other crimes that he may merely 
happen to come across in his job, his safest course is not to attempt 
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an arrest for these crimes. Parole officers are authorized to arrest 
only for parole violations (even that power is limited; see p. 22). 


4. Special Jurisdictional Problems 


Questions sometimes arise about the power of state and local law 
enforcement officers to make arrests when those arrests may have 
some effect on federal authority or on the authority of other states. 
The power of state and local officers to arrest for violating federal 
laws or the laws of other states and their power to arrest for any 
offense on federal lands or premises are particularly important. 

Power to arrest for violations of federal laws. State and local law 
enforcement officers clearly have the power to arrest for violations 
of federal laws. When an officer arrests for a federal offense, he 
should follow the same rules of arrest that he would follow when 
arresting for a violation of state law. Although the arresting officer 
may properly take the arrestee before a state magistrate, it is prefer- 
able that he take him to a federal official such as a U.S. magistrate 
(seventeen U.S. magistrates are located across the state). Despite 
this formal authority to arrest for violation of federal laws, many 
believe that it is advisable to leave arrests for federal offenses to 
federal officials when possible, since they are more familiar with the 
federal laws and with the procedures that must be followed after the 
arrest. 

Power to arrest for desertion. State and local law enforcement 
officers also are authorized to arrest a person who has deserted from 
the armed forces and to deliver him to someone from the armed 
forces authorized to receive deserters. 

Power to arrest within areas controlled by the federal govern- 
ment. As a general rule, state and local law enforcement officers 
have the same power to enter federally owned land within the state 
to make arrests as they have to enter any other land. This holds true 
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for many (but far from all) post offices, the Blue Ridge Parkway, 
and national parks and forests. (The Institute of Government can 
furnish information on federal property where nonfederal officers 
have arrest jurisdiction, based on a list obtained from the U.S. 
General Services Administration.) Unlike many Indian reserva- 
tions, Cherokee Indian lands are not subject to exclusive federal or 
Indian jurisdiction; North Carolina laws may be enforced there and 
arrests made, but if special procedures are customarily followed 
there, they should be observed. Similarly, a state or local officer 
making an arrest at a military base should follow the procedures 
established there. 

Power to arrest for offenses that occur in other states. An officer 
in North Carolina may arrest a person who has fled from an offense, 
whether misdemeanor or felony, committed in another state if the 
officer has obtained a fugitive warrant for the person’s arrest from a 
North Carolina judicial official. To obtain such a warrant, the 
officer needs either to show that he has probable cause that the 
person committed a crime in another state, just as he would have to 
do to obtain an arrest warrant for a crime committed in North 
Carolina, or simply to show that the person has been charged in 
another state with committing a crime. If the basis for the fugitive 
warrant is that the person has been charged in another state, the 
warrant must be supported by an affidavit to that effect from some- 
one in the other state. The practice in North Carolina seems to be to 
accept a Police Information Network (PIN) message to support the 
fugitive warrant and then have the other state send a certified copy of 
the warrant or indictment to be attached to the fugitive warrant when 
it arrives. If there is any question about either the continuing validity 


of the charge in the other state or the other state’s interest in having 
the person arrested, the officer should check with the appropriate 
authorities in that state before seeking a fugitive warrant. (Although 
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the authority to arrest fugitives is not limited to felonies by law, in 
practice that is usually what happens, since other states will not 
bother with extraditing a misdemeanant). 

An officer in North Carolina may arrest a fugitive from another 
State without first obtaining a warrant if the person has been charged 
with a crime in the other state and if that crime is punishable in that 
state by more than one year’s imprisonment. In some places in this 
state officers do not, as a matter of policy, arrest fugitives without 
first obtaining a warrant. 

A fugitive may also be arrested if the Governor of North Carolina 
has issued a warrant for his arrest. This kind of warrant is usually 
issued after a person is already in custody in North Carolina; it is 
based on a formal request from the other state to the Governor for 
extradition of the defendant. 


B. Power to Detain As Private Citizen Without 
Regard to Jurisdiction 


All people, whether or not they are law enforcement officers, 
have the power to detain other citizens in some circumstances. A 
law enforcement officer may use these powers in some cases when 
an arrest would be beyond his jurisdiction as a law enforcement 
officer. 

A private citizen is entitled to detain another whenever he has 
probable cause to believe that the other person has committed in his 
presence a felony, a breach of the peace (breach of the peace is any 
offense that disturbs public order and tends to incite others to break 
the peace), a crime involving physical injury to another, or a crime 
- involving theft or destruction of property. A person who uses this 
power of detention must immediately notify a law enforcement 
officer of the jurisdiction where the detention occurred and turn the 
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detained person over to that officer as soon as he arrives. A law 
enforcement officer who seeks to use this power because the arrest 
he wants to make is not within his jurisdiction must remember that 
this detention is possible only if the offense occurred in his pres- 
ence, and he must, as soon as possible, turn the arrestee over to a law 
enforcement officer who does have jurisdiction. (Citizens’ powers 
to assist law enforcement officers are discussed on p. 25) 

A private citizen has the same powers as a law enforcement 
officer to arrest those charged with serious crime out of state 
(discussed on p. 8), but as a practical matter any citizen who uses 
this authority to arrest probably should proceed as in the citizens’ 
detention just described—by calling a law enforcement officer to 
take charge of the offender. 


fil. SEIZURES OF PERSONS 
WITHOUT FORMAL ARREST 


Many occasions carry the possibility that a person may be re- 
strained, at least temporarily, but the restraint is not a formal arrest 
that leads immediately to taking the person before a magistrate or 
other process-issuing official. 


A. Stopping 
1. Stopping Generally 


A law enforcement officer may stop someone, whether he is on 
foot or in a vehicle, for investigation when the officer has some 
specific and describable facts that make him suspect that the person 
is involved in criminal activity, even though those facts fall short of 
justifying a formal arrest. Those facts need not result from the 
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officer’s personal observation; they may be from information given 
to him by someone else. For example, if an informer tells him that a 
man sitting in a nearby automobile has narcotics in his possession 
_and has a gun tucked in his belt, the officer is justified in approach- 
ing the automobile and temporarily detaining the man to determine 
whether he is engaged in criminal activity. It is not clear, however, 
what physical or other force may be used to detain the suspect. An 
officer probably may use reasonable physical force to restrain a 
suspect whom he is entitled to stop, but to the extent possible, he 
should rely on his personal power of persuasion in light of some 
uncertainty about the limits on use of force. 

The procedures to be followed when a person is stopped are also 
somewhat uncertain. The permissible length of the stop is unclear, 
but a good rule of thumb is that once a person has been stopped, he 
should be released within 20 minutes or as soon as the investigation 
is completed, whichever comes first (unless, of course, the officer 
decides to arrest the suspect formally). The investigation that can be 
carried out once a suspect is stopped is also limited—nothing can be 
done to a person who refuses to identify himself or to answer 
questions. (For information on when the Miranda warning must be 
given before questioning and what sort of frisking and looking 
around may be done after stopping someone, see the sections in this 
booklet on investigation and search). 


2. Stopping to Check Compliance with Motor Vehicle Laws 


A law enforcement officer of the state or of any county or 
municipality is empowered to stop motor vehicles to determine 
whether they are being operated in violation of the North Carolina 
motor vehicle laws. If, after the vehicle is halted, it appears that the 
motor vehicle laws have been violated, then he may make an arrest 
or give a citation for the violation, whichever is appropriate. 
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The officer’s authority to stop motor vehicles does not entitle him 
to ‘‘go fishing’’ by prying into what a vehicle is carrying. On the 
other hand, when he acts in good faith and stops a car for a driver’s 
license check or registration check, he need not ignore visual evi- 
dence that a violation is being committed in his presence—for 
example, that the vehicle is carrying illicit liquor. 

Sooner or later some question may be raised about whether this 
power to stop vehicles should be restricted because it is not closely 
enough regulated to prevent it from being used as a means of 
stopping vehicles for purposes other than checking for motor vehi- 
cle violations. 


3. Special Stopping Authority of Protectors and Inspectors 


In North Carolina, wildlife protectors and fisheries inspectors 
have some powers to stop not available to other law enforcement 
officers. They may usually stop anyone they reasonably believe has 
recently engaged in an activity regulated by their agencies (for 
example, hunting, fishing, or transporting taxable seafood) to see 
whether that person is complying with the law. A protector can stop 
a vehicle for this purpose when it is on a primary highway only if he 
has ‘‘clear evidence’’ that its occupant has been engaged in a 
regulated activity. A person who has been stopped under this power 
is required by law to allow the protector or inspector to inspect his 
licenses and equipment, and he may be arrested for a refusal. 


B. Taking into Custody Without Arresting 


Sometimes it may seem helpful to take a person into custody even 
though at that time there is no probable cause for a formal arrest. But 
in general, unless a person consents, no ‘‘arrest on suspicion’’ or 
other kind of detention greater than the *‘stopping’’ discussed above 
is permitted without making a formal arrest or without obtaining a 
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nontestimonial identification order. The nontestimonial identifica- 
tion order is a court order calling for the temporary detention of a 
person in order to obtain evidence such as fingerprints from him. It 
is discussed in the section on investigation (p. 93). 


C. Citation 


Issuing a citation to a violator is a procedure substituted for a 
formal arrest in circumstances when there is probable cause to 
believe the person has committed a misdemeanor but a full-fledged 
arrest would be unnecessary or improper. For example, a citation 
could be issued even though an arrest would be improper when the 
offense is a misdemeanor committed out of the officer’s presence 
and there is no probable cause that the offender will flee or harm 
others; or it could be issued when the offender is from a state that is 
party to the reciprocal provisions as to arrest of nonresidents and the 
offense is a nonrevocation motor vehicle offense. The citation is a 
direction to the violator to appear in court at a specified time. It 
generally is used to prevent the inconvenience of arrest for an 
offense when the offender is expected to appear in court (or, when 
appropriate, waive his appearance and pay a fine). If, after the 
citation has been given, there develops reason to believe the person 
will not appear at court, or if he actually fails to appear at the time 
Stated in the citation, an arrest warrant or summons may be used 
against him just as if a citation had never been issued. Only when the 
citation is for a violation of the motor vehicle law can there be any 
penalty for failing to respond to citation; if a cited person fails to 
appear within 90 days after his case is called, he receives any 
driver’s license revocation, suspension, or ‘““points’’ that he would 
have received had he been convicted. 
If he does not object, a person who has been cited may be tried 
with the citation as the trial document, without a magistrate’s having 
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signed it and without the issuance of a warrant. After an officer 
issues a citation, he need not go before a magistrate and “‘swear to”’ 
the citation. The citation may go to the clerk’s office without ever 
being signed by a judicial official. A prosecutor may dismiss a 
citation at any time before trial, or he may file a statement of charges 
in place of the citation to correct any errors in the charge or to charge 
a different offense. 


IV. THE ARREST WARRANT 
A. Process 


A person may be taken into custody (or, in some cases, directed to 
appear before a court) either with or without the authority of a 
‘“process’’ issued by a judicial official. In essence, a process is a 
document indicating that a person has committed an offense and 
either directing him to appear before a court or directing an officer to 
bring hinrbefore the judicial officer who issued the warrant or some 
other judicial officer. Except for the citation described above, 
process is issued by a judicial official and can occur in various 
forms, outlined below. The officer who executes any process must 
enter the date of execution on it and return it to the clerk of court (or 
to a magistrate acting for the clerk). 


1. Arrest Warrant 


The standard arrest warrant is used in cases in which a person has 
not been indicted for the crime for which he is being arrested. Most 
of the information about arrest warrants in this booklet deals with 
this standard arrest warrant. If the arrest warrant is not executed 
within 90 days of issuance, it should be returned to the clerk. Failure 
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to return the warrant does not invalidate it, and once returned, it may 
be reissued or a usable copy of it may be issued when it is returned. 
The requirement that the warrant be returned within 90 days creates 
no time limit on when the arrest may be made; the 90-day limit deals 
_ only with handling the paper. 


2. Order for Arrest 


An order for arrest is a kind of arrest warrant (formerly called a 
capias) issued without the necessity of a complaining witness. It is 
frequently issued by a clerk of court upon the order of a judge, often 
when a defendant out on bail has failed to appear for his trial or when 
a person not under arrest is indicted. Sometimes a judge himself 
issues an order for arrest, often for an offense committed in his 
presence, such as contempt or perjury. An order for arrest should be 
returned if unexecuted within 90 days, just as an arrest warrant is. 
(It, too, may be reissued.) This booklet contains no further informa- 
tion about the order for arrest. 


3. Summons 


The summons is a document that operates exactly like an arrest 
warrant except that it does not authorize the officer to take the 
person named into custody. The summons is a court order; a person 
who fails to respond to a summons may be held in contempt. (In 
contrast, the citation is not a court order; therefore nonresponse to it 
is not contempt.) The summons may be used in any kind of case, 
felony or misdemeanor, and is appropriate when it appears that the 
person named in the summons will appear as required without the 
need of arrest. The summons should be returned if not executed 
either within 90 days or by the time specified on it for the defen- 
dant’s appearance. 
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B. Warrant-Issuing Officials and 
Territorial Validity 


Under the North Carolina court system, arrest warrants may be 
issued by judicial officers—magistrates, clerks of court (including 
assistant and deputy clerks), district court judges, superior court 
judges, and appellate court judges and justices—and are valid 
anywhere in the state. As a practical matter, magistrates are often 
unlikely to issue warrants for offenses committed outside their 
counties, although it seems that legally they are empowered to. 


C. Issuance and Contents of Arrest Warrant 


Before a judicial officer may issue a warrant or summons, the 
person who is seeking the warrant (the complainant) must be 
examined under oath. His testimony is supposed to contain facts 
from which the judicial officer can find probable cause to believe 
that a crime has been committed and that the defendant is guilty— 
that is, evidence that the accused person is probably guilty of the 
offense charged in the warrant. When an officer presents facts to a 
magistrate from which he must decide whether there is probable 
cause for issuing an arrest warrant, these facts must either appear in 
an affidavit or be stated orally under oath to the official. An arrest 
with a warrant is good only if the facts that give probable cause for 
the arrest were presented to the issuing official before he gave the 
warrant. Thus, it is important that the officer not let the magistrate 
give him a warrant automatically just because he asks for it. The law 
requires that the magistrate make an independent judgment that 
there is probable cause for the arrest. 

By and large, most requirements about the content of an arrest 
warrant will be met if the warrant form is followed. Two items in the 
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warrant that merit special attention, however, are the statement of 
the offense being charged and the identity of the person to be 
arrested. 


1. Statement of Offense Being Charged 


To understand the detail in which the offense being charged must 
be stated on the warrant, it is necessary to remember that warrants 
can serve two purposes: (a) authorizing an officer to arrest a person; 
and (b) (for a misdemeanor) providing the formal charge upon 
which a defendant is to be tried. For the first purpose it is necessary 
only to set out the offense being charged clearly enough so that the 
person being arrested knows why he is being arrested (for example, 
**shoplifting’’). On the other hand, if the warrant is also to serve as a 
trial document, then the charge should be set out with complete 
accuracy, including all of the elements of the crime and various 
legal terms required on the trial document. Normally the officer 
should assume that the warrant is to serve both purposes and there- 
fore set out the charge completely. If, however, he should fail to 
state the charge completely enough, the district attorney may over- 
come the problem by amending the warrant or substituting a 
‘*statement of charges.”’ 


2. Name of Person to Be Arrested 


The person to be arrested must be identified on the warrant well 
enough so it is unlikely the wrong person would be arrested. If his 
name is unknown, a description may be used if it is adequate to 
identify him. As a general rule, both the first and last name of the 
one to be arrested should be given. The identification might still be 
sufficient when the first and last names are reversed if the mistake is 
obvious. It may also be sufficient when a nickname or alias is used if 
the person to be arrested is known by that name and so can be 
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properly identified. Finally, the name can be misspelled if the 
misspelling, when pronounced, sounds like the correct name. 


D. Warrant Valid on Its Face 


If a warrant is valid on its face—that is, if all the ‘‘formal’’ 
requirements relating to the form and appearance of a warrant are 
satisfied—an officer is protected from civil liability in serving it 
even though it may later be proved that the warrant is invalid 
because, for example, the warrant-issuing official did not have 
adequate basis for issuing the warrant or the officer was not properly 
sworn before giving his testimony. However, an officer is assumed 
to have some knowledge about legal requirements, so he cannot 
accept just any form of warrant that may be given to him, proceed to 
carry out its order, and then escape liability if the warrant is clearly 
invalid on its face. 

A warrant is “‘fair’’ or ‘‘valid on its face’’ if it satisfies certain 
requirements of form. The warrant must: 

(1) Be in writing and signed by the issuing official; 

(2) Be issued in the name of the state; 

(3) Be directed to a specific officer or class of officers 
authorized to execute it; 7 

(4) Either name or accurately describe the person to be 
arrested; and 

(5) Charge a particular offense clearly enough to tell the 
accused person what crime he is charged with. 


V. ARREST WITHOUT WARRANT 


Although making an arrest with a warrant in the officer’s posses- 
sion is the preferred way to make an arrest, the law recognizes 
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several instances in which arrests legally may be made by an officer 
who does not have a warrant. 


A. Arrest Without Warrant When 
Warrant Has Been Issued 


Anytime a law enforcement officer knows that an arrest warrant 
has been issued for a person, whether for a felony or a misdemeanor, 
he may make the arrest even though he does not have the warrant in 
his possession. Mere knowledge that the arrest warrant exists is 
sufficient; no additional probable cause is needed. When making an 
arrest on this basis, the officer must inform the person arrested that 
the warrant has been issued and must later serve the warrant upon 
him, as discussed on page 31 of this booklet. Although the statute 
providing this arrest authority is not clear, it seems likely that it 
would be interpreted to permit arrest upon knowledge of an out- 
standing order of arrest as well as upon knowledge of an outstand- 
ing arrest warrant. 


B. Arrest Without Warrant for Felony 


An officer may arrest without a warrant when he reasonably 
believes that a felony has been committed and when he has reasona- 
ble grounds to believe that the arrestee has committed the felony. It 
is not necessary that the felony actually have been committed, or 
that any part of it took place-in the officer’s presence—only that the 
officer have reasonable grounds to believe that it has been commit- 
ted and that the arrestee did it. 

_ The question that the officer must ask himself is whether he has 
before him facts or information sufficient to form areasonable belief 
that the arrestee has committed a felony. It is not enough that 
another person believes that someone has committed a felony and 
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ought to be arrested. The test is whether the arresting officer has a 
reasonable basis for believing in the arrestee’s guilt. What the 
officer has been told or has seen is the important factor. He must 
have concrete facts or information linking the defendant to the 
specific offense for which he intends to make an arrest. Mere 
suspicion, standing alone, will not justify an arrest because suspi- 
cion does not constitute ‘‘reasonable grounds to believe.’’ But once 
the officer has ‘‘probable cause’’ or “‘reasonable grounds to be- 
lieve,’’ he legally may make an arrest for a felony, even though he 
has no warrant and no reason to believe there is an immediate need 
to arrest the person. 


C. Arrest Without Warrant for Misdemeanor 


The general rule governing arrest without a warrant for a mis- 
demeanor is that an arrest may be made either (1) when an officer 
has probable cause to believe the person to be arrested has commit- 
ted a misdemeanor in his presence, or (2) when the officer has 
probable cause to believe that the person to be arrested has commit- 
ted a misdemeanor out of his presence and, in addition, either will 
not be apprehended unless immediately arrested or will cause physi- 
cal injury to himself or others or damage to property unless im- 
mediately arrested. Thus, an arrest for a misdemeanor clearly may 
be made even when the misdemeanor does not occur in the officer’s 
presence. However, when the misdemeanor does not occur in the 
officer’s presence, it is not sufficient that he merely have probable 
cause. In addition to having probable cause that the person commit- 
ted the offense, the officer also must reasonably believe either that 
the person will escape if not arrested on the spot or that he will do 
some harm if not immediately arrested. This law makes it possible 
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for the officer to arrest someone for a misdemeanor that has not 
occurred in his presence if, for example, the offender is from out of 
state and it appears likely that he will leave the state unless arrested 
or if, for example, the misdemeanor in question is driving under the 
influence and unless taken immediately under arrest, the defendant 
might drive away and either injure other people or damage property 
because of his driving. If, however, the offense is a nonrevocation 
motor vehicle offense, the law seems to be that an officer may only 
issue a citation (and may not arrest) if the offender is a nonresident 
from a state that is a party to the reciprocal provisions as to arrest of 
nonresidents. 

If the officer is making an arrest without a warrant for an offense 
committed in his presence, he must make the arrest immediately or 
lose his authority to proceed without a warrant. That is, he must not 
stop to do something unrelated before he makes the arrest. For 
example, an officer who sees a fight in a bar may not leave to chase a 
bank robber and then return to arrest the fighters without a warrant. 
If the arrest is delayed because of difficulty in bringing the defen- 
dant under control or some other reason indicating that the officer 
has not at any time abandoned his intention to arrest, then he may 
lawfully proceed without a warrant. 


D. Rearrest of Escaper Without Warrant 


Although the law governing the power to rearrest an escaper 
without a warrant is not entirely clear, the general rule is that an 
officer may rearrest without warrant any person who has escaped his 
lawful custody. Apparently this authority may not be relied upon 
unless the officer has actually taken the person into custody rather 
than just attempted the arrest. The power to rearrest does not require 
that the officer be in fresh pursuit of an escaper or that the escaper 
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present the danger of evading arrest entirely or that he present the 
danger of injuring others. An officer could, for example, rearrest a 
misdemeanant who had escaped from his custody two days earlier 
even though the escaper was comfortably settled at home and 
presented no possiblity of leaving and even though he was totally 
harmless. 


E. Arrest for Violation of Probation or Parole 


Convicted offenders may be given some degree of freedom on 
probation or parole. While on probation or parole, however, they 
often are required to accept various restrictions on the way they live. 

An officer may arrest a probationer (one who has received no 
active prison sentence and has been placed under supervision of a 
probation officer) without a warrant for violating the conditions of 
his probation only upon request of a probation officer. Even though 
he may in that case arrest without a regular warrant, he still is 
required to have a written statement signed by the probation officer 
indicating that in the probation officer’s judgment the probationer 
has violated the conditions of his probation. 

An officer may arrest a parolee for violating parole conditions 
only when the Parole Commission has issued a temporary parole 
revocation order (Commonly known as a ‘‘ Parole Commission war- 
rant’’). The law is not clear on whether the arresting officer must 
have the Parole Commission order in his possession when he makes 
the arrest, but a reasonable interpretation of the law is that he need 
not have it in his possession if he knows that it has been issued, if he 
informs the arrested parolee that the order has been issued, and if he 
serves it on the parolee as soon as possible after the arrest. A parolee 
arrested on a Parole Commission warrant has no right to bail 
pending the parole revocation proceedings. 
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VI. MAKING THE ARREST 
| A. Use of Force 
1. In General 


Every arrest an officer makes involves either a threatened or an 
active use of force. Essentially, the officer alone is the judge of how 
much force is necessary under the circumstances to bring the arres- 
tee within his custody and control. The standard that must be used in 
making this judgment, however, is that the officer is entitled to use 
only as much force as is necessary to secure the prisoner, overcome 
resistance, prevent escape, recapture the prisoner, or protect him- 
self from bodily injury. He is never permitted to use more force than 
the minimum necessary to accomplish his purpose. And the use of 
force that carries a reasonable possibility of killing the arrestee is 
limited to certain special situations. Except in those special situa- 
tions discussed below, deadly force may not be used even if it means 
that the person will escape. 

The law requires primarily that the officer make a reasonable 
decision under the circumstances. That is to say, from the appear- 
ance of everything involved—the type of offense, the accused’s 
reputation, his words or actions, whether he is armed, and so 
on—the amount of force used must be reasonable and not clearly 
excessive. 

Remember, also, that no force may be used in any situation if the 
arrest is unlawful. 


2. If the Arrestee Resists Lawful Arrest 


If an officer makes an unlawful arrest, the arrestee may lawfully 
resist and use whatever force may be necessary to free himself. For 
an arrestee’s resistance to be unlawful, the original arrest must have 
been lawful. 
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If the arrestee resists lawful arrest, the arresting officer is allowed 
to use the amount of force reasonably necessary to take the person 
into custody, but no more. Physical force may be used either to 
overcome the resistance and place the person under arrest or to 
defend the officer or a third person from physical force that may be 
used by the arrestee. 

Deadly force may be used against one who is resisting an arrest 
only (1) when it is necessary for protection against deadly force 
being used by the arrestee in order to resist the arrest; or (2) when it 
is necessary to take into custody, or keep in custody, either a person 
who is using a deadly weapon in an attempt to escape or a person 
who presents an imminent threat of death or serious physical injury 
to others unless apprehended immediately. This means that an 
officer need not back off from making an arrest if the arrestee is 
threatening to use deadly physical force, regardless of the offense 
for which the officer is seeking to make the arrest. If the person 
resisting the arrest is himself using deadly force, the officer may use 
deadly force to overcome that resistance. It also means, however, 
that whether an officer may use deadly force to bring about an arrest 
when the resisting person is not using deadly force himself does not 
directly relate to what kind of crime the arrestee is believed to have 
committed. | 

Whether an officer may use deadly force when not necessary in 
defense depends upon whether the arrestee will be immediately 
dangerous if he escapes. Considerable uncertainty exists about just 
what circumstances indicate that an arrestee presents an imminent 
threat of death or serious injury if he escapes. But a law enforcement 
officer can be sure that he is not automatically entitled to use deadly 
force against an escaping offender simply because the offense 
committed was a felony. On the other hand, it seems quite possible 
that if the offense involves serious violence (a first-degree rape, an 
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armed robbery, a murder), then the courts may take the point of 
view that the officer can assume that the person does present 
additional danger to life unless taken immediately into custody, 
unless there are some particular circumstances known to the officer 
that would overcome this usual assumption (for example, that the 
offender had not been known to have committed dangerous crimes 
before and acted in this case under extreme provocation of a kind 
that is unlikely to happen again). But this will be uncertain until 
there are judicial decisions clarifying the law. 


3. If the Arrestee Flees Lawful Arrest 


The amount of force that may be used to stop a fleeing arrestee 
follows the same rule that applies in a case of a resisting arrestee. 
Short of deadly force, whatever force is needed to stop the arrestee 
may be used when necessary. But deadly force, including firing 
over the escaper’s head, may be used only when the person is 
attempting to flee by means of a deadly weapon or will present an 
imminent threat of death or serious physical injury if he escapes. 


B. Assistance of Others 


A statute authorizes private persons to assist law enforcement 
officers in making arrests or preventing escapes from arrest when 
the officer asks for that assistance. However, no penalty attaches to 
the citizen who does not respond to the officer’s request; the citizen 
is legally, if not morally, entitled to go on about his way even when 
asked for help by law enforcement officers. But the citizen who does 
come to the aid of a law enforcement officer stands in exactly the 
same shoes as the law enforcement officer. That is, he has the same 
authority to make an arrest or prevent escape, and he is entitled to 
the same benefits, such as death benefits and workmen’s compensa- 
tion, as the law enforcement officer himself is entitled to. Further- 
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more, the citizen who helps a law enforcement officer in making an 
arrest is not subject to any civil or criminal penalty if the arrest is 
invalid, unless he knew that it was invalid. Thus a citizen who 
responds to an officer’s request for help will not suffer any penalty 
even if it later turns out that the officer himself was proceeding with 
an arrest that was not legal. 


C. Notice of Powers 


1. Notice Before Stopping a Vehicle 


State law requires that a city or county officer in a motor vehicle 
who stops another vehicle for a motor vehicle violation outside of 
municipal limits use a warning device before stopping the vehicle. 
Although that device could be any number of things, as a practical 
matter this requirement is satisfied by using a siren or a blue light. 


2. Notice Before an Arrest 


When an officer makes an arrest he is required to tell the person 
arrested that he is a law enforcement officer, that the person is under 
arrest, and why he is being arrested. Two variations on this require- 
ment of notice can sometimes occur. If the officer is clearly a law 
enforcement officer from his appearance, he need not state that he is 
an officer. (But if his uniform is one, such as a wildlife protector’s 
uniform, that is not widely recognized as the uniform of a law 
enforcement officer, then giving notice that he is a law enforcement 
officer is still a good idea.) The officer also may delay stating the 
reason for the person’s arrest when giving it immediately would not 
be reasonable under the circumstances. For example, if the officer 
has to pursue or subdue the arrestee, then he could wait until the 
person had been brought completely under control and the situation 
had calmed down before stating the reason for the arrest. 
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One other notice is sometimes required. When the law enforce- 
ment officer is making the arrest on the basis of a warrant that is 
outstanding but is not in his possession, he must inform the arrestee 
that such a warrant is outstanding (and must later serve it on him, as 
discussed on p. 31). 

The law does not require that the arrest warrant be shown or read 
to the person to be arrested. Nevertheless, permitting him to see that 
the officer is proceeding on the basis of a warrant is usually a 
sensible approach. The law does provide that on request the clerk of 
court must furnish the defendant with one free copy of each criminal 
process issued against him. 


3. Notice Before Entering Dwelling 


In some cases a private dwelling or other private premises may 
have to be entered in order to find the person to be arrested. As a 
general rule such an entry must be preceded by notice. This notice 
should consist of a statement by the officer of both his authority 
(namely, that he is a law enforcement officer) and his purpose in 
being there (namely, that he has come to arrest the person for a 
certain crime). This notice is required regardless of the offense for 
which the person is to be arrested. 

This notice may be dispensed with and the officer may enter the 
premises directly only when there is reasonable cause to believe that 
giving the notice would present a clear danger to human life. An 
example would be when the person to be arrested is holding a 
hostage whom he has threatened to kill if an attempt is made to take 
him into custody, or when a suspect is known to be armed and 
dangerous and the notice would permit him to prepare to attack the 
arresting officer. But clearly the notice may not be dispensed with 
when the only purpose is to prevent the arrestee from fleeing or from 
destroying some evidence he has with him. 
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D. Entering Premises to Arrest 


Entering premises to arrest someone who is thought to be inside is 
always possible if the person in charge of the premises consents to 
the entry. Under some circumstances, however, it is also legal to 
enter a house or other premise in order to make an arrest even when 
no consent is given. 


1. When Entry to Make Arrest Is Authorized 


For an officer to enter premises or a vehicle legally to make an 
arrest, all of the following requirements must be met: 

(1) The officer must be lawfully authorized to make the arrest 
(either with or without a warrant); 

(2) If the authority for the arrest is an arrest warrant or order for 
arrest, the officer must have it in his possession; 

(3) The officer must have reasonable cause to believe that the 
person to be arrested is present; 

(4) The officer must have given notice of his authority and pur- 
pose, or the situation must be like the one described above, in 
which notice may be dispensed with. 

If all of these conditions exist, the law enforcement officer unques- 

tionably has the authority to go into a house after a person he is 

trying to arrest. 


2. Use of Force to Enter Premises to Arrest 


Since the officer is authorized to enter premises to make an arrest, 
he is also authorized to use force if necessary to make that entry. If 
the situation is such that the officer is required to give notice and he 
does so, he may use force to enter the premises as soon as he 
believes that admittance is being denied or unreasonably delayed. In 
other words, if he gives notice but within a reasonable time no one 
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answers the door, then the officer may enter the premises forcibly. 
He may also use force to enter premises in those circumstances in 
which he is not required to give any notice at all—that is, when 
doing so would present a clear danger to life. 

Although the North Carolina appellate courts have not faced the 
issue, courts in other jurisdictions have almost uniformly said that 
officers who have authority to enter premises to make an arrest may 
resort to some trick orruse to make the entry without force. Thus the 
officer might announce himself as a friend, a repairman, a milkman, 
or some other person there for a friendly purpose and thereby 
persuade the person to open the door, avoiding any need for the 
officer to force his way inside. 


Vil. COMPLETING CUSTODY OF ARRESTEE 


After an arrest, an officer has several duties and powers that are 
attached to the power to arrest or detain a person. Most of these are 
very important areas of law. 


A. Search and Investigation Incident 
to Arrest or Detention 


Depending upon the type of arrest or detention that has been made 
and its purpose, various possibilities for searches and further inves- 
tigations of the person may be open. Among the most important of 
these are the search of the person who has been arrested and the frisk 
of an apparently dangerous person who has been merely stopped. (A 
discussion of these and other powers is included in the later sections 
of this booklet on search and investigation.) 
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B. Securing the Arrested Person 


In general, an arresting officer may take reasonable steps to 
secure a person he has arrested against escape, even though that 
person may have submitted peacefully to the arrest. What steps are 
reasonable is a matter of judgment for the arresting officer, but his 
judgment should be based on the likelihood of the person’s trying to 
escape. It might include consideration of such factors as the per- 
son’s reputation, his past history, the crime he was arrested for, and 
his attitude when arrested. But no rule that says a person who 
submits peacefully to arrest cannot be handcuffed or otherwise 
secured. 


C. Protecting the Unconscious Arrestee 


North Carolina law gives the officer who arrests a person who is 
unconscious, semiconscious, or for any other reason unable to 
communicate with him a special responsibility. He must examine 
the arrestee to see whether he is wearing a medical symbol indicat- 
ing that he is suffering from diabetes, epilepsy, heart failure, or 
other disabling condition. If so, the officer must make a reasonable 
effort to have medical care provided. (The law also places this duty 
on the jailer.) 


D. Informing the Arrested Person of the Charge 


North Carolina law requires the arresting officer to inform the 
arrested person of the offense for which he has been arrested. In 
many cases this requirement will be met when the person is notified 
of his arrest. Giving a copy of the warrant to an arrested person 
would also satisfy the requirement. Though the law does not ex- 
pressly require it, some have suggested that it is good practice for 
the arresting officer to return later to the jail to inform the arrested 
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person if he was, for example, too drunk when arrested to be 
informed of the offense for which he has been arrested. The officer 
who makes an arrest on the basis of an outstanding warrant not in his 
possession must give the arrestee a copy of the warrant as soon as 
reasonably possible, even if he must take it to the jail. (There seems 
to be no reason why the arresting officer himself must deliver the 
warrant, so long as it is delivered.) 


E. Fingerprints and Photographs 


With two exceptions, any person arrested (actually taken into 
custody) for any crime may be fingerprinted and photographed for 
police records. Fingerprints and photographs may not be taken from 
a person arrested for a motor vehicle offense unless the penalty for 
the violation is more than a fine of $500 and imprisonment for six 
months. Also, a juvenile may not be fingerprinted and photo- 
graphed unless his case is being transferred to superior court. These 
restrictions apply only to taking fingerprints or photographs for 
police records; if those kinds of identification will help determine 
who committed a crime, regardless of the nature of the offense or the 
person suspected, then these restrictions do not apply. (Fingerprints 
and photographs are discussed further on page 89). 


F. Presenting the Arrested Person 
to a Judicial Official 


A person arrested without a warrant must be presented before a 
judicial official so that a magistrate’s order can be issued. All 
arrested persons, whether arrested with or without a warrant, must 
be presented before a judicial officer so that they may be informed of 
and considered for pretrial release or bail; so that the magistrate, 
too, may inform them of the charges and their right to communicate; 
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and so that the magistrate may issue an order committing the 
arrested person to jail if he is not to be released. 


1. Presentation to Obtain a Magistrate’s Order 


A person arrested without a warrant must be presented without 
unnecessary delay before a magistrate or judicial official who can 
issue a magistrate’s order. (A magistrate’s order is a document 
issued by a magistrate that charges a person with a crime when the 
person was arrested without a warrant; it is to be issued by the 
magistrate only when he is satisfied that there is probable cause to 
believe the defendant committed the crime charged.) The law re- 
quires only that this presentation be made without unnecessary 
delay. There is no requirement that it be done within one or six or 
twelve hours or other set time, and the law permits the officer, if he 
chooses, first to take the arrestee somewhere else the arrestee wants 
to go (such as to his home to obtain clothing) or to take him for 
identification. Except for the brief delays of this kind (including a 
breathalyzer test) at the officer’s discretion, presentation should be 
made as soon as the magistrate is available. If a magistrate is not 
readily available but soon will be, the officer may place the arrestee 
in a jail cell for safekeeping until the magistrate arrives (though 
some jailers are reluctant to accept an arrestee under these cir- 
cumstances since no commitment order has yet been issued by a 
judicial official). 


2. Presentation for Consideration for Pretrial Release 


The arresting officer is responsible for seeing that bail or condi- 
tions of pretrial release are fixed for a person he arrests. For an arrest 
without warrant, this will be done when the person is presented to 
have a magistrate’s order drawn. A person arrested on a warrant 
should also be presented to the magistrate to be considered for 
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pretrial release. This must be done even if an amount of bail has 
been written on the arrest warrant before it was issued. 


3. Delaying Initial Appearance of Drunk or 
Disruptive Arrestee 


If the person who has been arrested is excessively drunk or 
otherwise unable to understand the proceeding, the magistrate may 
order him detained for a short time until he can understand the initial 
appearance. The same delay may be used if the defendant is so 
disruptive that the magistrate cannot continue. Only rarely will an 
arrestee be in such a condition that a magistrate will be justified in 
using this authority. 


G. Permitting Communication by the Arrested Person 


The arresting officer must advise the arrested person that he may 
communicate with counsel and friends and then give him a reasona- 
ble chance to do so if he wants to. This does not mean that the officer 
must put up with attempts to delay or harrass or that the state must 
pay for long-distance telephone calls. It does mean that the arrested 
person must be given a reasonable opportunity, with a reasonable 
amount of assistance, to call his lawyer and friends. There is no 
iegal basis for a ‘‘one telephone call only’’ rule, and applying sucha 
rule would be inconsistent with North Carolina laws. 


H. Completing Custody of Arrestee Out of State 


When an officer pursues a felon and arrests him in an adjoining 
state in the circumstances described on page 4, he does not return the 
arrestee to North Carolina. Instead, he takes him to a judicial official 
in the state where the arrest was made. That official then determines 
whether the arrest was lawful, and if it is, commits the arrestee to jail 
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in that state to await extradition by the Governor of North Carolina. 
In some cases, the arrestee might agree to waive extradition—that 
is, agree to return to North Carolina without the Governor’s going 
through the formal channels of asking the other state to return him. 
If the arrestee does this, the arresting officer may return him directly 
to North Carolina. 


Part Il 


h.. 


I. INTRODUCTION 


The laws of search and seizure have come about largely in. 
response to the Fourth Amendment to the United States Constitu- 
tion, requiring that searches be “‘reasonable.’’ Many court cases 
and a number of statutes put additional flesh on the bones of the 
constitutional requirements. 

The laws of search and seizure are aimed at protecting for 
everyone a basic American right—the right to be let alone. The law 
helps preserve this right by restricting government officials’ power 
to interfere with people’s privacy. If they want to search people’s 
persons or property, they may do so only in carefully limited 
circumstances. 

Strict rules of search and seizure aimed at guaranteeing the right 
to be let alone have always existed, but they have not always been 
strictly enforced. Now, many of the rules have become stricter, and 
they are also being enforced more rigorously. 
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The penalties used to enforce these rules are: (1) criminal prose- 
cution against one who has made an illegal search; (2) civil suit for 
money damages from the one who made the illegal search; (3) the 
exclusion from evidence in a trial of anything found during an illegal 
search or found as a result of an illegal search. This last penalty in 
particular has been used more and more to enforce the laws of search 
and seizure. It means that no matter what an officer finds in a search, 
the material cannot ordinarily be used to convict the defendant 
unless the search was legal. 


Il. OBSERVATIONS WITHOUT 
INVADING PRIVACY 


The purpose behind the laws of search is to guard people’s right to 
be let alone. There are some kinds of observation, however, that 
require so little invasion of privacy that the usual rules governing 
searches do not apply to them. 


A. Abandoned Property 


The reason why the rules do not apply to searching property that is 
abandoned is fairly clear—if the property is abandoned, no one’s 
privacy will be interfered with by searching it. The trick is to tell 
when something has been abandoned—that is, when somebody has 
given up all of his interest in it. 


1. Recognizing Abandoned Property 


The following discussion suggests some things to look for in 
order to recognize abandoned real and personal property. 

Real property. Telling whether the person who owned real prop- 
erty has actually abandoned it is often difficult; therefore abandon- 
ment is often not a sound basis for searching real property owned by 
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the person the officer wants to find evidence against. If a person has 
only rented property, however, the officer may be able to show that 
he has abandoned his interest in it. If abandonment has occurred, 
then the one from whom the property was rented could give his 
consent. (For example, once an occupant has abandoned his rented 
motel room, the motel’s management could consent to its search. A 
landlord’s consent toa search of arented room or apartment does not 
entitle the officer to search that room or apartment. But once the 
person who rented it no longer has any interest in it, the landlord’s 
consent is enough. If the room in question is a hotel room, aban- 
donment will usually be shown by checking out and removing 
personal belongings.) Consent as the justification for making a 
search is discussed later, beginning on page 42. Abandonment of a 
place that has been rented for a longer term might be harder to 
establish. Removal of personal belongings, prolonged absence, and 
failure to pay rent all might indicate that the premises have been 
abandoned. 

Personal property. Abandonment is a more useful justification 
for searching and seizing personal property. Recognizing the indica- 
tions that personal property is abandoned is usually easier than 
determining when an interest in real property is abandoned; when 
personal property is abandoned, it is often simply thrown away. 
Even when a person discards personal property, however, it is not 
regarded as abandoned so long as it remains on his property. Thus, if 
he throws a box into his trash basket, the box may not be treated as 
abandoned until the trash leaves his property. 

One point deserves particular care. The statutes of North Carolina 
declare that cars that remain illegally parked for over 10 days are 
‘*abandoned’’ and are subject to being tagged and later removed if 
the owner does not intervene. These statutes do not mean that such a 
car may automatically be searched for evidence (although it may be 
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proper to look for identification of the automobile, as discussed on 
p. 66 or to inventory its contents, if it is impounded, as discussed on 
p. 65). Before he may search the car for evidence on the grounds that 
the car is abandoned, the officer still has to satisfy himself that the 
owner has intended to give up his interest in the car. 


2. Problems in Abandonment 


Sometimes a person only acts as if he is abandoning 
something—for example, a man puts down his suitcase and ignores 
it when he see an officer coming. Some states have said that the 
suitcase may be treated as if it is abandoned; some have said it may 
not be. The North Carolina Supreme Court has not decided either 
way. It seems likely, however, that in North Carolina if a person 
acts as if he has abandoned something, a police officer is entitled to 
take the action at face value and treat the item as though it is 
abandoned by searching it. (Remember that other courses of action 
for examining the contents of the suitcase may be possible.) 

A final point to remember is that if a person abandons something 
as a response to an illegal act, then searching whatever is abandoned 
is illegal. For example, if an officer enters someone’s house illeg- 
ally and the resident throws a box out the window, the officer may 
not search the box by claiming that it is abandoned property. 


B. Plain View 


Living in society without having privacy interfered with in small 
ways is impossible. People can see through their neighbors’ win- 
dows as they go by on the sidewalk, but they are not breaking any 
laws. A certain loss of privacy comes from just living, and in certain 
situations, a law enforcement officer can obtain facts about some- 
one by using the opportunities to observe him that are available to all 
people. Information gained in that way can be legally used without 
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having any other justification for a search. The difficulty is to 
recognize when the privacy of someone whose home or possessions 
the police may wish to search is being interfered with to such an 
extent that some other justification for the search is necessary and 
when his privacy is interfered with in such a limited way that no 
other justification is necessary. 


1. Observation from a Public Place 


If an officer sees from a public place an object that would be part 
of his concern if discovered legally, that object has been validly 
discovered and can be used in evidence. If the officer sees some- 
thing from a public place without additional prying, then the person 
observed is still left alone as much as could be expected. The officer 
makes the discovery without interfering with the person’s privacy 
more than it is normally interfered with. 

This idea applies to many situations. It applies to walking by ona 
sidewalk and seeing liquor-making equipment in somebody’s yard, 
or to seeing counterfeit money in the cash box on the counter of a 
store that is open to the public. The discovery in both of these cases 
would have been illegal had it required intrusion on a private place 
to see the equipment or the counterfeit money, but in each case the 
discovery is legal because it was made without additional interfer- 
ence with anyone’s privacy from a place where the public could be 
expected to be. 

It should be kept in mind that seeing the evidence in plain view 
does not always justify seizing it immediately. If the observation is 
made from outside the premises, the officer may still need a warrant 
to authorize entry to make the seizure. Thus an officer who sees 
contraband machine guns inside a house by looking through the 
open window with his binoculars must still obtain a search warrant 
before entering the house to seize the guns. Of course the observa- 
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tion that he made with his binoculars is lawful and he may use that 
information gained from it as the justification for the warrant. If the 
officer is already lawfully inside the premises when he makes his 
plain-view observation of evidence—say he has entered to make an 
arrest—then he may make the immediate seizure. 


2. Open Fields and Woods 


Going onto open fields or woods, even if privately owned, for the 
purpose of finding something is not regarded as an illegal search if 
the fields or woods are not within the area around a dwelling unit 
that is in everyday use (this area is called the curtilage). This seems 
to be true even if the area is fenced or posted. The reasons for this 
become clear upon considering the area in which a person feels 
particularly entitled to privacy. Nobody expects quite the same 
privacy in his fields as he does around his house; to a certain extent, 
people expect others in their fields and woods. However, anything 
an officer finds in the open fields and woods may only be observed; 
he may not pry into it further. A locked box ora car in a field may not 
be opened simply because it happens to be in a field. 


3. Observation from a Private Place After Legitimate Access 


Under certain circumstances a legal discovery of something can 
be made without taking all the usual precautions before making the 
discovery, even in a private place. Primarily, a discovery in a 
private place is legal when it is made without additional interference 
with privacy after access has been made to the private place for a 
legitimate reason and not for the purpose of trying to make the 
discovery. Thus, if an officer goes to a house to issue a summons or 
to interview a person and, after being admitted, sees some con- 
traband in plain sight inside the house, the discovery of the con- 
traband is legal. However, if his apparent reason for going to the 
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house was only an excuse to get inside and try to make the discov- 
ery, then the discovery results from an illegal search and is not 
admissible as evidence. 


4. Use of Special Devices 


Binoculars and flashlights. As a general rule, the use of special 
devices to assist in seeing or hearing does not affect the legality of an 
observation if an observation made with the unaided eye or ear from 
the same place would have been legal. Thus, an observation made 
from the street with the aid of binoculars would be legal, just as it 
would had the binoculars not been used. Similarly, the use of a 
flashlight does not affect the legality of an observation. 

Beepers and other electronic devices. No clear law has yet 
developed on the use of electronic beepers. Some courts in other 
jurisdictions have held that a warrant is required for installing a 
beeper, but others have said that none is necessary if the beeper is 
simply attached to the outside of an automobile. Although there has 
been disagreement, most courts seem to accept that surveillance of 
an automobile may proceed without a warrant once the beeper has 
been lawfully attached. Use of most other kinds of electronic de- 
vices, including those for intercepting oral or wire communications, 
is generally unlawful in North Carolina. Wiretapping and eaves- 
dropping are discussed in the section of this booklet dealing with the 
law of investigation. 

Dogs. Another undeveloped area of the law is the extent to which 
dogs may be used to sniff out drugs. The most likely rule seems to be 
that a dog may be used without first obtaining a warrant if the 
suitcase, car, or other possible container of drugs is located in a 
place to which the officer already has lawful access. Using the dog 
might be considered the same as using binoculars or a flashlight— 
simply extending the officer’s own senses. But it is not at all clear 
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that the courts will accept this view; they might decide instead that 
the dog is such an extension of the officer’s own senses that it is 
more like a bugging device and may not be used at all except with 
prior court approval. 


Il. SEARCH BY VALID CONSENT 


By and large, the law of search is aimed at defining conditions 
that must be met in order that invasions of people’s privacy by 
means of searches can be regarded as reasonable. The law of search 
acts as a shield to protect people from unreasonable search. A 
person is, however, entitled to lower his shield of protection if he 
chooses to. When he does this, he ‘‘consents’’ to a search, or 
‘““waives his right.’ If a person consents, his privacy may be 
invaded by a search even if that search would not otherwise be 
regarded as ‘‘reasonable.’’ 


A. Scope of Search by Valid Consent 


As a general rule, the search that follows a consent may be 
directed only to looking in those places and for those things that the 
person who consented could have expected from what was told to 
him of the search. If a person has consented to a search of his house 
for narcotics, his consent does not authorize an officer to search the 
house for anything else. If the person who gives consent under- 
stands that an officer is going to search the house, his consent does 
not entitle the officer also to search the person’s garage and au- 
tomobile. Also, the person who gives consent may limit that consent 
in any way he wants to. Thus, if he says, ‘“You may search my 
house every where but in the basement,’’ the officer must accept that 
limitation. A final question is whether a person who gives his 
consent can withdraw it after an officer starts the search. The North 
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Carolina Supreme Court has not ruled on this question; other courts 
have ruled both ways. In any event, it seems that the courts are less 
likely to rule that a person can withdraw his consent if the person is 
told at the outset that once he consents, he may not change his mind. 
The possibility of telling the person this is mentioned again on page 
47 of this booklet. 


B. Persons Entitled to Give Valid Consent 


Generally, only the person whose privacy is being invaded by a 
search and against whom evidence is being sought can give a valid 
consent to that search. A few particular applications of this rule and 
possible exceptions follow. 

Husband-wife. If evidence is being sought against a husband or 
wife, his or her spouse cannot give consent for their house to be 
searched, even if they are co-possessors of the house, according toa 
North Carolina case dealing with this question. There seems to be a 
good chance, however, that if the court were to reconsider this 
question it might change its previous ruling. Of course, this rule 
does not prevent one spouse from voluntarily recovering a piece of 
property from inside the house and turning it over to a law enforce- 
ment officer on request. 

Roommate-roommate. If two or more people are co-possessors of 
a room or a house, it is likely that the North Carolina court would 
rule that either one could consent (but it is not possible to be certain 
on this point). Regardless of how the courts would rule on that 
question, One person may not consent to a search of those parts of 
the house or room that are in sole possession of another (for exam- 
ple, a bedroom or a closet within a bedroom). 

Parent-child. A parent can probably give consent for others to 
search his child’s room, at least as long as the child is under 18 and 
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does not pay rent for the room. It is less clear whether the child’s 
consent to search his own room could be relied upon, but probably 
only the parents of an under-18 child who lives with his parents but 
does not pay rent can consent to a search of his room. 

Landlord-tenant. Only the tenant of a house, apartment, or room 
can consent to a search of that place. So long as the tenant is in 
possession, the owner cannot give a valid consent. The ownership 
of the place has nothing to do with who can consent to a search of 
that place if someone other than the owner is in possession. 

Occupant-guest. A person who is a guest in someone else’s 
premises has no say-so over a search of those premises. The pos- 
sessor of the premises can give a valid consent even though the 
evidence is being sought against the guest. A guest’s belongings 
inside someone else’s premises, however, may not be searched 
without the guest’s consent. 

Employer-employee. An employee may give consent to a search 
to be carried out on his employer’s property only if his employment 
includes authorization to have that much control over the premises. 
On the other hand, the employer can consent to a search of his 
premises for evidence to be used against the employee, except for 
those parts of the premises about which an employee would usually 
have a strong sense of personal privacy, such as his desk or locker. 

Owner-custodian. When someone is using or has custody over 
another’s property, he may give consent to search that property only 
if he has been given full and complete control over the property by 
the owner. A parking lot attendant, for example, may not consent to 
the search of a car parked with him. 

Principal-student. In the few cases that have been decided in 
other states, the courts have generally held that a principal or other 
school official may give consent for the police to search a student’s 
locker if he has at least a reasonable suspicion that evidence may be 
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found in the locker and he has a master key or list of all lock 
combinations. 

University official-student. A university official probably has no 
authority to consent to a search of a student’s dormitory room, and a 
valid consent can come only from the student himself. 

Most of the applications described here have not been specifically 
ruled on by the North Carolina Supreme Court, but these conclu- 
sions seem to follow logically from other decisions of that Court 
and from decisions made by other courts. 

If an officer determines that a person is entitled to give consent to 
the search, as outlined above, he may rely on the legality of that 
search, even though it may later turn out that he was mistaken about 
the person’s authority to give the consent. If the officer was sincere 
in his belief that the person was entitled to give consent, then the 
search is valid even though the officer turns out to be mistaken. 


C. Content of Valid Consent 


A search that is made with consent is legal only if the consent is 
valid. The law has very little to say about what amounts to a valid 
consent, except that it must be voluntary. The following are the 
points that arise from the basic idea of voluntary consent. 


1. Expression of Willingness for Search to Occur 


The person consenting must express his consent clearly. His 
expression is not sufficient if what he says (or writes or does) 
indicates only that he is giving in to authority or if he is extending an 
invitation to enter for some other purpose. An expression of will- 
_ingness made by a person cannot be regarded as valid consent if it 
was made without knowing that it would result in a search. The 
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statute requires that the consent be given in the form of a °‘state- 
ment’’ to the officer, but that statement may be made orally, in 
writing, or by other means, as long as it communicates the meaning 
clearly. 


2. Voluntariness of the Expression 


An expression of willingness made voluntarily is one that the 
person who gives it is not forced to give. Some courts have regarded 
more and more circumstances to be situations that make a consent 
involuntary. In some situations ‘“‘consent’’ is clearly involun- 
tarily—when a person is beaten until he “*consents,’’ or when he 
must ‘‘consent’’ in order to remove a threat to some member of his 
family. But a person’s consent can be forced in ways that are not 
nearly so obvious. When a person who does not truly want to be 
searched consents because of any form of pressure he may think is 
being put on him, that expression might not be treated as voluntary. 
For example, some courts, because of the possibility that “‘con- 
sent’’ had resulted from fear, would regard as involuntary a ‘‘con- 
sent’’ given by a man confronted at his door at night by several 
policemen while his house was surrounded by additional police- 
men. Also, some courts are very suspicious about the voluntariness 
of any ‘‘consent’’ made by a person who is under arrest; whenever 
an officer is seeking consent for a search from someone who is 
already under arrest, he should make clear to the person that his 
refusal to give consent will not result in any additional action against 
him. On the other hand, it is not illegal for an officer to tell a person 
that if he does not consent the officer will attempt to get a search 
warrant (if that statement is true). An officer may legitimately tell a 
person that he intends to follow a course that is legally open to him. 
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3. Warning Before Asking Consent 


Both the North Carolina and United States Supreme Courts re- 
quire only that a consent be voluntary; they do not require any 
specific warning (such as the Miranda warning required before 
in-custody interrogation) to the person whose property is to be 
searched. Nevertheless, at least a small amount of information must 
be extended to a person before he can consent, and certain other 
information might be worth passing on because it helps define the 
scope of the search that follows. 

Before a person can agree to be searched, he must know that 
consent for a_search is being sought. Therefore, when seeking 
consent an officer must at a minimum tell the person that he wishes 
to search his property. Second, to establish the scope of search that 
the person has consented to (as discussed on p. 42), the officer 
should tell him how much of the property he wants to search and 
what he wants to search for. Finally, if the officer intends not to 
honor any attempt that might be made to revoke consent (as discus- 
sed on p. 42) and wants to establish the greatest chance that the 
courts will uphold his action, he should point out that once consent 
is given, it cannot be revoked. Taking these factors into considera- 
tion, the request for consent should include at least these statements: 
(1) If you consent, I will search your property. 

(2) The area I will search is 
(3) During the search I will be looking for 
Depending on whether the officer intends not to honor a revocation 
of consent, the request might also include: 

(4) Once you consent, you may not change your mind. 


4. Proving the Validity of the Consent 


Even if an officer receives what he knows is legal consent to a 
search, he may need to prove in court that the consent was given. If 
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the officer finds something that he can use against the person. 
searched in court, it may occur to that person to claim that he gave : 
no consent, that the search therefore was illegal, and that the | 
evidence should be excluded. If he takes that course, and it is just the 
officer’s word against his, he may very well win. Since giving 
consent is regarded as unusual, in a close case his denial often will 
tip the scales against believing that consent was given. Therefore it 
is desirable to establish so clearly that consent was given that the 
scales cannot be tipped his way. 

One way to do this is to get the consent before witnesses who can 
later testify that consent was given. The presence of a witness also 
may keep the person searched from even attemptin g to claim that he 
did not consent. 

Another important way to establish consent is to obtain a written 
consent. However, this method is not always foolproof. A signature 
on a piece of paper does not necessarily mean that the person who 
signed it knew what the paper meant. Nor does his signature on a 
piece of paper mean that he was not forced into signing; he can still 
claim that he was. 

Searching with consent must be done carefully. Even when the 
consent is valid in every respect, care must be:taken that its validity 
can be proved in court. 


5. Inventory After Consent Search 


The law requires an officer who makes a consent search to make a 
list of all things seized and then give a receipt that includes that list to 
both the person who gave the consent and the owner of the place 
searched, if known, when the owner is someone other than the one 
who gave the consent. This copy for the owner may be mailed rather 
than hand-delivered and may be given to the owner’s agent—for 
example, to the resident manager of an apartment complex. It is not 
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required that a copy of the list made following a consent search be 
returned to the clerk or any other official, but many feel that giving a 
copy of the receipt to the clerk is a good policy. 


IV. INVADING PRIVACY BY SEARCH 
WITH SUFFICIENT REASON 


The law of search does not say that there should never be substan- 
tial interference with a person’s privacy unless he consents. It says 
that he should be left alone unless there is a good reason for not 
doing so. When there is a good enough reason, a person may be 
searched whether he wants to be or not. In general, three main types 
of invasions of privacy may under some circumstances be made 
without consent: (1) searches for specific evidence with probable 
cause; (2) searches aimed at protecting other people or property after 

taking a person into legal custody or detention; and (3) general 
inspections of reasonably regulated activities. 


A. Search for Specific Evidence 


One time when a search is needed occurs when an officer has a 
particular reason to believe that evidence of a crime is concealed ina 
particular place. Under certain circumstances, the law permits a 
search for that evidence, even when there is no consent. 


1. Probable Cause 


A search for specific evidence can occur when “probable cause”’ 
for that search exists. That phrase cannot be exactly defined, but 
probable cause can be said to exist when the known facts lead a 
‘reasonable man to believe it is more likely than not that the object of 
the search will be found in the place to be searched. Probable cause 
is more than suspicion but falls short of proof beyond a doubt. No 
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search for specific evidence can legally take place without probable 
cause. 


2. Search with a Warrant* 


In searching for specific evidence based on probable cause, the 


preferred procedure is to use a search warrant. A search warrant 


shows this: (1) An officer thought that a person had something that _ 


needed to be searched for; (2) he went to a judicial official and told 
him the reasons for thinking so; and (3) the judicial official heard the 
reasons and agreed with him. This sets up a double check. To get a 
warrant, the officer not only must believe himself that someone has 
something that calls for searching, but also must get a judicial 
official to agree with him. 

Because searches with warrants may be made only after this 
double check, the law regards searching with a warrant as the best 
way to make a search for specific evidence. There must be a clear 
reason for proceeding to make a search for specific evidence without 
a warrant. 

Availability of a search warrant. In North Carolina, warrants 
may be issued to search for contraband, for an instrumentality or 
evidence of any crime, or for evidence of the identity of an offender. 
A warrant may be issued only by judicial officials—yjustices, 
judges, clerks of superior courts, assistant and deputy clerks, and 
magistrates of the General Court of Justice. Appellate court justices 
and judges and superior court judges may issue search warrants for 
any place in the state, but a district court judge may issue a warrant 
only to search a place in his district. A magistrate or clerk of court 
may issue a warrant only to search a place within his county. 


*The matters discussed in this section are examined in more detail in another 
Institute of Government publication, Search Warrants in North Carolina, 
by Michael Crowell. 
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Need for more than one search warrant. One factor to remember 
is that an officer may not be able to do all the searching he wants to 
do with just one warrant. If he wants to search two entirely different 
places, he needs two search warrants. Even more complicated 
situations can arise that are confusing as to how many search 
"warrants are needed. In determining whether more than one search 
- warrant is needed, three general rules apply: 


(1) If more than one building is on a single curtilage and they are 
all in the possession of the same person, only one warrant is 
needed. 

(2) If buildings to be searched are not on the same curtilage, a 
separate warrant should be obtained for each building, whether 
or not they are possessed by the same person. 

(3) If some buildings or parts of buildings are possessed by one 
person and other buildings or other parts of the same building 
are possessed by another person, separate warrants are prefer- 
able whether or not the buildings or parts of the same building 
are on the same curtilage. 


Requirements of form for search warrants. Certain details about 
getting a warrant and the form of the warrant and the application for 
the warrant need to be checked to make sure that a search warrant 
will be legal. These details are not discussed here because usually 
they will be taken care of if the judicial official uses the proper 
form. 

Application for warrant and statement of probable cause. War- 
rants are not the only important documents in making searches. 
Even more important than the warrant, which is really only a piece 
_of paper that says that an officer is authorized to make a search, is 
_the application for the search warrant, which includes an affidavit 
that carries a written account of the probable cause for the search. 
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The thing to remember is that the statement of probable cause in 
the application should contain in writing all of those facts and details 
that come to the mind of the person seeking the warrant that he tells 
the judicial official and make the two of them feel that there is a good 
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reason for making a search. If no record of those things is made, a _ 


judge cannot later consider them in deciding whether there are 
enough facts to amount to probable cause, and he might have to 
declare the whole search illegal. Any evidence obtained would then 
be inadmissible. 

The statement of probable cause is written in the affidavit form 
included in the application. If the statement of probable cause takes 
more space than is available on the form, it should be continued on 
additional sheets, which should be dated, signed, and attached to the 
form. 


Sometimes the written probable cause in the affidavit on the 
application for a search warrant will be inadequate to establish 
probable cause, and the warrant-issuing official must ask for more 
information before he may issue the warrant. When that happens, it 
is essential that the information given orally to the official be either 
added to the affidavit, summarized in writing on a separate piece of 
paper, or, possibly, tape-recorded. (The history of the statute raises 
the possibility that electronically recording the information may not 
be authorized.) If the information is set down, it can be later 
considered by a judge in determining whether there was probable 
cause for the search; if not, it must be treated as if it never existed. 


Establishing probable cause is particularly difficult when some of 
the information used to establish probable cause comes from a 
confidential informer. The name of a confidential informer need not 
be revealed (as long as his information is used only to establish 
probable cause for a warrant and not to prove guilt), but an affidavit 
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that uses such information should always include these kinds of 

information: 

(1) Basis of knowledge. Not just the informer’s conclusion, but 
facts that led him to that conclusion and enough details about 
how and when he got the information to indicate that he is not 
just passing a rumor. 

(2) Veracity (or trustworthiness) of the facts. Information indicat- 
ing that the facts that support the informant’s conclusion are 
true. This might be done by either or both of the following 
ways: 

(a) Showing that the informer himself was reliable, either as 
indicated by the reliability of other information he has 
given or as indicated by the fact that his position was such 
that he had no motive to give anything but reliable infor- 
mation. When past experience with the informer is being 
used to establish his trustworthiness, it is best that precise 
references be made to his other reports and the outcomes 
of those reports. 

(b) Demonstrating that part of the information given by the 
informer checks out with other known information, thus 
suggesting that the rest of his report is also accurate. 


Description of person or place to be searched. The warrant must 
describe the place to be searched; otherwise it would not be clear 
that the warrant authorizes the particular search to be made. Gener- 
ally, the description of the place must be full enough so that the 
officer executing the warrant cannot reasonably make a mistake and 
search the wrong place. This rule ensures that the search covers only 
the place for which a good reason for searching has been shown. 


Description of property being searched for. The warrant also 
must say precisely what is being looked for. The officer cannot 
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simply grab everything in the place being searched and cart it away. 
The description of the property tells what it is that is to be seized so 
that the officer will know the item when he sees it. Obviously the 
description must be complete enough so that it does not mislead the 
searcher into taking things that should not be taken. If a stolen 
television set is being looked for, a clear enough idea of what the 
stolen television looks like must be given so that it is unlikely that 
one owned legally will be taken. 


At the same time, if the warrant says only to seize “‘non-taxpaid 
liquor,’’ then there is no way that something that the property owner 
is entitled to have left alone might be taken away, because he is 
never entitled to have non-taxpaid liquor. Thus, the description of 
what is being searched for must be detailed enough so that it is 
unlikely to be understood to cover something that should not be 
taken. When the kind of property being searched for can never be 
possessed legally, the description need not be so detailed as when 
the property can be confused with something that is legally pos- 
sessed. 


Protection given to officer by warrant valid on its face. The 
various requirements that must be met to make a search warrant 
valid have been discussed, particularly the need to demonstrate 
probable cause to the judicial official to whom the officer goes so 
that he will be justified in giving a warrant. What happens, how- 
ever, if an officer obtains a search warrant that later turns out not to 
have met all of the requirements? In such a situation, where does the 
officer stand as someone who is supposed to execute search war- 
rants? Three penalties that can sometimes occur as a result of an 
illegal search are: (1) exclusion of any evidence turned up by the 
illegal search; (2) charging the person who makes the search with a 
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crime; (3) and civil suit of the person who makes the search by the 
one whose privacy is invaded. 

If an officer uses a warrant that does not meet all the legal 
requirements, then any evidence turned up might not be admitted in 
court. This in itself establishes a good reason why the officer should 
want to make absolutely certain, when getting a search warrant, that 
neither he nor the judicial official makes a mistake that hurts the 
legality of the warrant. 

But despite the officer’s best efforts, he may sometimes receive a 
warrant that a court will later declare illegal. When that happens, 
however—even if the evidence is thrown out—under certain cir- 
cumstances he still cannot be sued or prosecuted for searching with 
that warrant. These circumstances exist when the warrant is ‘‘valid 
on its face.’’ The idea behind protecting an officer who searches 
with a warrant valid on its face is that he should be held responsible 
for searching with a faulty warrant only if the flaw is something that 
he should reasonably have recognized. Therefore, a search warrant 
is ‘‘valid on its face’’ and protects an officer from criminal prosecu- 
tion and civil suit when it meets certain requirements obvious 
enough that the officer himself can tell whether they have been met. 
These are: 

(1) The warrant must be in writing. 

(2) The affidavit must be signed under oath or affirmation. 

(3) The warrant must be issued in the name of the state. 

(4) It must be issued by an authorized official. 

(5) It must be directed to the officer authorized to execute it. 

(6) It must contain an adequate description of the place to be 
' searched. 

(7) It must contain an adequate description of the property to be 

seized. 
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If a search warrant meets these minimum requirements, then the | 
officer may use it without fear of civil or criminal suit, even if 
evidence turned up through its use should later be thrown out. If 
the warrant does not meet these minimum requirements, it should 
not be used. 

Time limit for execution of warrant. The search warrant must be 
used within 48 hours after it is issued. When it is more than 48 hours 
old, it loses any effect, and the officer who has the warrant should 
then write on it ‘“‘not executed’’ and return it to the clerk of court. 

Notice and reading of warrant before execution. Almost always, 
the officer who is executing a search warrant must announce his 
identity and purpose (“‘I am a police officer and I am here with a 
warrant to search for stolen automobile tires’’) before he makes the 
search and, if someone is present, must read the warrant (not the 
application) to that person and give him a copy of the warrant and 
application. These requirements may be cut short and the officer 
may go ahead with the search if he reasonably believes that the delay 
is improper—for example, if the delay is being used to destroy 
evidence. If it appears that no one is home, the officer must give his 
notice loudly enough so that anyone who is present will hear it. The 
one exception to the notice requirement occurs when the officer has 
probable cause to believe that giving the notice would endanger 
someone’ life or safety—for example, when the notice would alert 
a dangerous suspect who is likely to attempt to attack an officer. The 
related use of force in making a search is discussed on page 72. 

Execution while possessor is absent; execution at night. It is 
better to delay making a search until the possessor of the place to be 
searched is present. But the law does not require that he be there; 
therefore, if the possessor is not present, the officer need not delay 
when waiting will give someone a chance to remove what the officer 
is looking for. If no one is home when the search is made, however, 
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the officer must leave a copy of the warrant somewhere at the place 
being searched so the possessor will readily find it when he comes 
home—on the front door of a building, in the mailbox, the front seat 
of acar, or soon. 

Nearly the same thing can be said about searching at night. It is 
better not to search at night, but the law does not forbid using the 
search warrant at night, so a night search may be made when 
necessary. 

Searching people and seizing evidence not named in warrant. In 
certain circumstances, people who happen to be present at a place 
being searched may themselves be searched, even if they are not 
identified in the warrant. This is discussed on page 73. Also, of 
course, an officer executing a warrant may seize items not named in 
the warrant that he inadvertently discovers during the course of the 
search, according to the general rule discussed on page 71. 

Inventory of items seized. When an officer finds anything to be 
seized as a result of a search made with a warrant, he must make a 
receipt, or inventory, of the items seized. This receipt must list each 
item taken, must state the name of the court that issued the warrant, 
and must be signed by the officer. The receipt must then be given to 
the person from whom the items were taken. 

Return of warrant. After its use, a search warrant must be re- 
turned to the clerk of court of the county where the warrant was 
issued, along with an inventory of items seized in the search. The 
return may be made to someone such as a magistrate who acts for the 
Clerk. 

Copies of warrant. The preceding paragraphs have pointed out 
the need to leave copies of the search warrant and to return a search 
warrant. The upshot of these requirements is that an officer leaving 
the magistrate’s office must have two copies with him and probably 
will want to have three copies—one to leave with the person 
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searched or at the premises, another to return, and the third to keep 
with his records of the case. (The law does not require that the 
officer keep a copy, but most choose to do so.) In addition, the 
issuing official himself must keep a copy to be submitted promptly 
to the clerk’s office. 


3. Search Warrants for Obscene Materials 


North Carolina law allows search warrants to be issued for 
obscene books, magazines, motion pictures, and other materials, 
but only after very strict procedures have been complied with. 
Before any warrant can be issued for such material, a superior or 
district court judge must have determined in an adversary hearing 
that the material is obscene. If a copy of the magazine or other 
material can be obtained without purchase or seizure, it may be 
attached to the prosecutor’s complaint requesting the adversary 
hearing. And when the hearing is ordered, the judge may subpoena 
the store owner or other possessor to produce in court a copy of any 
allegedly obscene item of which a copy has not already been 
secured. That order may also direct the owner not to destroy or 
remove other items before the court determines whether they are 
obscene. If the material is found to be obscene at the hearing, the 
warrant may be issued to search that store or other place for the 
particularly described obscene items. A court determination in one 
judicial district that specific material is obscene does not satisfy for 
another district the requirement of a prior adversary hearing; the 
hearing must be held in the district in which the material is to be 
seized before the warrant may be issued. 


4. Emergency Search 


Emergency search in general. The United States Supreme Court 
has recognized that there may be situations in which probable cause 
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to search for specific evidence exists but taking the time necessary to 
obtain the warrant would frustrate the purpose of the search. An 
‘emergency search’’ may often then be made. The emergency 
search is also called a search under “‘exigent’’ circumstances. This 
exception to the usual need for a warrant is based on recognition that 
items may well disappear while a warrant is being obtained. But it is 
important to remember that even though a warrant is not required in 
these circumstances, a good reason for the search must still exist; 
mere suspicion is not enough. Examples of situations in which the 
emergency search power might be used include searching an au- 
tomobile that might be driven away while a warrant was being 
obtained or searching a house in which an escaped felon, who might 
at any time flee, is hiding. If a confidential informer is used in 
establishing probable cause for an emergency search, care should be 
taken so that his existence may be corroborated. See page 78. 

Emergency search of automobile following arrest of driver. The 
United States Supreme Court has said that when an officer arrests 
the driver of a car on grounds that also give him probable cause to 
believe that contraband or evidence of a crime is in the car, he may 
search the car without a warrant, even if he impounded it first and 
has time to get a warrant for further search. Thus, if an officer arrests 
a person in his car just after he has robbed a store, the officer may jail 
the person and then return and search the car without a warrant. 
Under some circumstances, of course, an officer might want to use a 
search warrant even when it was not essential. For example, the 
officer who was uncertain of the probable cause to search an im- 
pounded car might want to have the assurance of a warrant even 
though he could proceed without it. 

Emergency search of baggage or vehicle for intoxicating liquor. 
A North Carolina statute says than an officer may, without a war- 
rant, search baggage or a vehicle for intoxicating liquor or for 
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equipment or materials designed or intended for use in the manufac- 
ture of intoxicating liquor only when he has particularly strong 
cause, stronger than probable cause, for making the search. This 
variation on the usual emergency search rule requires that an officer 
have absolute personal knowledge that the vehicle or baggage 
contains intoxicating liquor or liquor-making equipment or mater- 
ials. The requirement of absolute personal knowledge means that 
the officer must have obtained knowledge of the presence of the 
liquor , equipment, or materials directly through one of his senses— 
sight, hearing, smell, taste, or touch. Remember, though, that this 
special rule for searching for liquor and liquor-making equipment 
applies only to automobiles and baggage and does not affect the 
search when it is made with a warrant. 


B. Searching the Scene of a Crime 


The scene of acrime may be searched, just as any other place may 
be, if the person in possession consents, or if a search warrant is 
obtained, or if the crime scene is a public place, and so on. In 
practice, searching the scene of a crime without a warrant, or 
consent, or other general justification raises no problem unless the 
defendant is a possessor of the place searched. But if the defendant 
(or potential defendant) is in possession and if no other justification 
is available, the question arises whether the officer may search the 
place solely because it is the scene of a crime. North Carolina law 
says nothing on this question. Other states seem to take the position 
that searching the scene of a crime is legal as soon as an officer 
arrives at the scene and as long after that as officers remain in 
custody of the premises. Since North Carolina courts have not yet 
specifically adopted this justification for a search, the officer should 
obtain a warrant to search the scene of a crime or base his search on 
other justification, if possible. 
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C. Protective Search 


The law of search allows for various kinds of searches for the 
purpose of protecting people and property in circumstances that 
seem to present particular threats of injury. These kinds of searches 
may be made without specific probable cause for believing that 
evidence is hidden in a particular place. There also is no requirement 
that a warrant be obtained to make any of these searches because 
often the purpose of the search—protection—would be lost if time 
were taken to obtain a warrant. 


1. Search Incident to Arrest 


The search incident to arrest is permitted in order to keep the 
arrested person from using weapons or destroying evidence. Any 
time an arrest is made, a search is justified no matter how minor the 
offense or how harmless the arrestee. The officer need not run any 
risk that the person he arrests will attack him with a weapon. (See 
page 91 for the law on obtaining chemical tests for alcohol as an 
incident of arrest.) 

Need for valid arrest. A search incident to arrest is allowed when 
a valid, full-fledged arrest is being made—that is, when the person 
is being taken into custody. This rule is easy to understand if the 
reasons for the search are kept in mind. If the reason for allowing 
this kind of search disappears, then the search is not legal. If the 
person is not being arrested, he will not injure the officer and will 
not think it necessary to destroy any evidence. Therefore, the 
reasons for making the search do not exist. This means that a search 
incident to an arrest may be made only if the person to be searched 
_ has been arrested or is in the process of being arrested. If the person 
has only been cited, rather than formally arrested, a search incident 
to arrest is not appropriate because the person will not be continu- 
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ously with the officer and presenting a continuous threat to him. 
Finally, the search incident to arrest is only as valid as the arrest 
itself. Searches incident to arrest can be found to be illegal as a result 
of the illegality of the arrest or even because the arrest, although 
technically legal, was made only for the purpose of getting the 
opportunity to search the arrestee. This rule is intended to discour- 
age unneeded arrests made merely to get the opportunity to search 
the arrested person. 

Closeness in time to arrest. After an officer has arrested some- 
one, he may search the arrestee for weapons and evidence of the 
crime as long as he might still have the weapons and evidence. 
Thus, an arrestee may be searched for weapons after he has been 
taken to jail, or his clothes may be removed and inspected for 
evidence after he has been jailed. 

Area searched as incident to arrest. The search incident to arrest 
is permitted in order to find any weapons or evidence that the 
arrestee might be able to reach during the period he is being arrested 
so that other people may be protected or destruction of evidence may 
be prevented. This means that such a search incident to arrest should 
be only broad enough to find things that the arrested person might be 
able to reach after he has been arrested. If he cannot reach weapons 
or evidence, he can be taken into custody without hazard to the 
officer or the evidence. If this is possible, then there is no justifica- 
tion for a protective search, and any search of that area would have 
to be justified on some other basis. Thus, the basic rule about the 
scope of a search incident to arrest is that only the person of the 
arrestee and the areas within his reaching distance during the pro- 
cess of the arrest may be searched. 

Although the point has not been clearly settled, it seems that at 
any time during the process of an arrest, an officer may search any 
place that was within an arrestee’s grabbing distance during an 
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earlier point in the process of the arrest. For example, an officer who 
places an arrested driver in the back of the police car probably may 
then return and search under the seat of the arrestee’s car, since that 
was within the arrestee’s grabbing distance at the beginning of the 
arrest. Remember, though, that this point remains open to question, 
and some courts may rule that once an arrestee can no longer reacha 
place, that place cannot be searched incident to arrest. 


Object of search incident to arrest. A search incident to arrest 
may be made for weapons regardless of the likelihood that the 
person arrested will be carrying a weapon. The arresting officer 
need undergo no risk that a person he has arrested will use a weapon 
against him. A search for evidence, incident to arrest, on the other 
hand, should be confined to looking for evidence of the crime for 
which the person was arrested (or a crime for which he could have 
been arrested if he was arrested for a different crime). Thus, a 
person arrested for speeding could be searched incident to that arrest 
for weapons, but not for evidence, since he could have no evidence 
related to the crime of speeding. 


2. Search Incident to Arrestee’s Apprehension 


In some instances an officer will be trying to apprehend someone 
in a place where the person is thought to be hiding. While doing that, 
the officer legally may look not only for the arrestee but also for any 
weapons that the person might be able to get his hands on and, if it 
seems reasonable under the circumstances, for any confederates 
who might present a danger to the officer during the process of 
arrest. For example, while an officer is searching through a house 


_ for a hiding defendant, he may also look in places where weapons 
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might be hidden, to guard against the possibility that the person will 
get to those weapons while the officer is still looking for him. 
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3. Frisk 


Under some circumstances, an officer may make a limited kind of 
search, a “‘frisk,’’ for his protection when facing someone who 
might be dangerous even when no arrest has occurred and the facts 
do not amount to probable cause that the person has a weapon. 

Circumstances in which a person may be frisked. Two require- 
ments must be met: (1) the person to be frisked must be one whom 
the officer is confronting at close range, for any legitimate reason; 
and (2) the officer must at that time believe that the person is armed 
and presents a threat to the safety of the officer or others. 

The belief that the suspect is armed and dangerous must be based 
on more than the officer’s hunch, although he need not be certain. 
The circumstances must be such that *‘a reasonably prudent man in 
the circumstances would be warranted in the belief that his safety or 
that of others was in danger.’’ Furthermore, the officer must be able 
to describe generally the circumstances that led to his belief. 

Conduct of the frisk. The frisk 1s not a full-blown search. It is only 
a patting-down of the outer clothing of the person being confronted. 
Only weapons that must be discovered for the immediate safety of 
the officer and others can be the object of such a search. The United 
States Supreme Court indicated concern about the possible use of 
this power to camouflage exploratory searches for evidence and is 
aware of claims that have been made that it can be used to harass 
unpopular people. Thus, the Supreme Court may be willing to alter 
the direction it has taken in these cases if it feels that the power is 
being abused. 

Discovery of weapons or other objects during a frisk. If the frisk 
reveals a weapon, the officer can reach into the suspect’s clothing 
and obtain the weapon. This is clearly permissible in order to 
‘‘neutralize’’ the danger of the weapons. Also, the person upon 
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whom a weapon is found may be guilty of carrying a concealed 
weapon and therefore can be arrested and the weapon seized. 

The only permissible purpose of a frisk is to protect against 
dangerous weapons, but if evidence is accidentally uncovered while 
disarming a suspect whom a frisk had revealed to be carrying a 
weapon, or if what is thought to be a weapon turned out instead to be 
other evidence, that evidence is admissible. Accidentally discov- 
ered evidence is usable as long as its discovery is truly ‘‘acciden- 
tal.”’ 


4. Search Incident to a Change in Custody 


There is little clear law on the subject, but it is almost certainly 
true that at any time the custody of an arrested person is changed 
from one officer to another, that person may be searched for 
weapons, on the grounds that the officer with custody should be able 
to assure himself of his own safety. That search is just like a search 
incident to arrest. 


5. Inventory of Arrested Person’s Property and 
Contents of Impounded Vehicle 


North Carolina law does not state the conditions under which a 
stationhouse or jailhouse inventory of the possessions in the pockets 
or hands of an arrested person is legal. Although there is no doubt 
that making such an inventory is legal, there is considerable ques- 
tion whether the inspection of the possessions can be any more 
detailed than necessary to make a reasonably effective inventory. 

In addition, the United States Supreme Court has clearly decided 
that when law enforcement officers have impounded an arrestee’s 
vehicle, they may enter the vehicle and inspect the areas in the car 


_ that could reasonably be a target of thieves, including an unlocked 


glove compartment, and that any evidence they come across is 
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admissible. It is important that this inspection be part of routine 
procedure for dealing with vehicles in such situations. 


6. Search of Car Being Held for Forfeiture under State Law 


A thoroughgoing search of a car that has been impounded for 
possible forfeiture under state law also is legal when the search 1s 
aimed at finding evidence of the offense for which the vehicle has 
been impounded. This search can be made without regard to 
whether there is probable cause to believe the evidence will be found 
in the car, although as a practical matter evidence will hardly ever be 
found. In North Carolina, automobiles are forfeited only when 
knowingly used in the illegal transportation or possession of liquor 
(but not for simply carrying alcoholic beverages with the seal 
broken in the passenger area); in unlawful prearranged racing; in 
concealment, possession, or transportation of illegal drugs; and in 
fish and game violations. 


7. Inspection of Car in Suspicious or Illegal Circumstances 


Although North Carolina law has not addressed the question, it 
seems reasonably clear that officers may inspect an automobile 
found in suspicious circumstances to determine whether it is stolen 
or tampered with and to try to find the owner’s identity so they can 
notify him of its whereabouts. Similarly, illegally parked cars that 
are to be towed may be inspected to determine whom to notify. 
These inspections may go only as far as is necessary to determine the 
owner’s identity or whether the vehicle is stolen. 


D. Inspection Search 


Some kinds of activities must be regulated in the interests of 
society and cannot be regulated without inspection to determine 
whether they are being carried out in the proper manner. Neverthe- 
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less, these inspections are ones that frequently invade privacy and 
therefore are within the scope of the law of search. 


1. General Inspections 


In North Carolina many different public officers are authorized to 
make various kinds of inspections of activities regulated by their 
agencies. These authorized inspections are too numerous to list, but 
include inspections of restaurants by health inspectors, of building 
construction by building inspectors, of commercial fishing opera- 
tions by fisheries inspectors, and of motor vehicles by law enforce- 
ment officers to see whether the vehicles are being operated in 
compliance with Article 3 of G.S. Chapter 20 (the Motor Vehicle 
Act of 1937). 


Inspection with warrant. Citizens do not ordinarily object when a 
public official wishes to inspect their property in the course of 
business. But if a citizen does object, the official usually cannot 
follow through on that inspection until he obtains a warrant that 
specifically authorizes him to make the inspection. North Carolina 
has statutes that authorize the issuance of this kind of warrant. 

Unlike a warrant to search for specific evidence (discussed on pp. 
50-58), which requires a showing of probable cause to believe that 
what the official is looking for is in the place where he is going to 
look, this kind of warrant may be obtained by meeting the single 
requirement that the issuing official be satisfied that one of the 
following conditions exists: (1) the property to be inspected is 
included within a general category of things being inspected as part 
of a legally authorized program (for example, a restaurant being 
inspected as part of a regular round of inspection); or (2) there is an 
activity or condition on that property that justifies the inspection (for 
example, construction is going on in the premises). 
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The inspection made with such a warrant must be conducted 
within 24 hours of the warrant’s issuance (since the warrant is valid 
for only that long), and the warrant must be returned within 48 hours 
of its issuance. The warrant must be personally served upon the 
possessor of the property between 8:00 a.m. and 8:00 p.m. Like 
other searches, the inspection can be aimed only at uncovering 
things included within its stated purposes. (Apparently to destroy 
any motive for making the inspection broader than is intended, the 
statute makes inadmissible any evidence not within the scope of the 
original inspection.) 

Inspection without warrant. The extent to which inspection 
searches may be carried out without a warrant is far from clear. It is 
fairly certain that they may be carried out without a warrant in 
situations similar to those of the ‘‘emergency search”’ discussed on 
page 58—-situations in which continuing violations could be tem- 
porarily concealed if advanced warning of the inspection were 
given. 

A kind of inspection particularly important to law enforcement 
officers is the one suggested by the North Carolina law that permits 
law enforcement officers to stop motor vehicles to see whether they 
are being operated lawfully. This is an example of a kind of inspec- 
tion for which an inspection warrant is unnecessary because the 
vehicle would easily take off while the warrant was being obtained. 


2. Inspection of Vehicles with Warrant During Emergencies 


A special inspection power in North Carolina permits law en- 
forcement officers to check all vehicles entering an area where civil 
disorder is occurring to make sure that those vehicles are not 
bringing in weapons. The inspection can take place in either of two 
places: (1) at the outskirts of a municipality in which a state of 
emergency exists; or (2) in the immediate vicinity of an existing riot. 


————————— 
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Before any such inspection may be carried out, however, a warrant 

must be obtained. This special warrant has the following features: 

(a) It may be issued only by judges and justices of the General 
Court of Justice. This rules out magistrates and clerks of court. 

(b) There must be a precise finding as to the existing emergency 
and the area in which the warrant may be executed. 

(c) The warrant is good for only 24 hours. 

(d) The warrant must be applied for by a law enforcement officer, 
and then only after he has received permission to do so from the 
head of his law enforcement agency. 


3. Frisk of Curfew Violators and People Close to Riots 


North Carolina law makes special provisions for frisking people 
found on the streets during riots. Although these powers are some- 
what like the protective frisk discussed earlier, their basic purpose is 
closer to that of inspection searches. 

Frisk of people close to existing riots. A law enforcement officer 
may frisk a person and inspect the personal belongings he has with 
him to discover whether he has any dangerous weapons or sub- 
stances if two conditions exist: (1) the officer has reasonable 
grounds to believe that the person is or may become unlawfully 
involved in an existing riot; and (2) the person is close enough to the 
riot so that he could become immediately involved in it. If the 
person is ina car, apparently the car may be inspected for weapons. 

Frisk of curfew violators. Curfew violators may also be frisked. 
This inspection power exists when the person to be inspected is 
violating a curfew imposed because of civil disorder. Any person 
found violating a curfew, whether or not he is arrested for the 
violation, may be frisked and the personal belongings he has with 
him, including his car if he is in one, may be inspected for dangerous 
weapons or substances. 
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4. Inspection of Mail; Mail Covers 


Federal law allows mail other than first-class domestic mail to be 
opened without a warrant by postal inspectors for enforcement of 
postal regulations. First-class mail may not be opened except with a 
warrant. If a first-class letter or package accidentally has been partly 
broken open to reveal some contraband, it still may not be opened 
without a warrant; the police are not allowed to benefit from the post 
office’s mishandling of mail. Foreign mail, whether first class or 
not, is subject to warrantless inspection when there is a reasonable 
suspicion of illegal importation. Prison officials have authority to 
inspect mail to and from prisoners as part of routine prison security. 

Thus far courts have uniformly upheld the use of mail covers— 
that is, the procedure of recording the information that appears on 
the outside of all mail going to and from a particular person. A cover 
might possibly include opening mail other than first-class mail. 
Federal regulations limit the use of mail covers to certain criminal 
investigations and also limit which postal officials may authorize 
covers and for how long. 


V. THE CONDUCT OF A SEARCH 


A search of any kind must be carried out in a reasonable manner. 
If the search is not carried out reasonably, any evidence discovered 
may be inadmissible and the searcher may become subject to suit. 


A. What May Be Looked For and Where 


When an officer makes a search, the search must be limited to 
looking for those things for which there is a reason to look. Thus, if 
he has a warrant to search a person’s curtilage for stolen automobile 
parts, he may not use the authority of the warrant to search for 
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non-taxpaid liquor. The search might extend to any portion of the 
premises where a stolen automobile could be hidden, but the officer 
may not go into such places as cabinets and drawers where a 
car-sized object could not possibly be kept. 

The basic idea behind the laws of search and seizure is that people 
are to be left alone unless there is a good reason not to do so. These 
rules about what may be searched for and where and when a search 
may be made carry that idea a bit further; even when an officer has a 
good reason for not leaving people alone completely, he still may 
interfere with their privacy only as much as is called for by the 
original reason for searching. 


B. Discovery of Things Not Being Looked For 


If an officer should inadvertently discover something illegal 
while legally searching for something else, the find is legal; even 
though something else turned up, he has been searching for only 
what he was authorized to look for. If an officer is searching a 
person for weapons after arresting him and discovers a bottle of 
non-taxpaid liquor, he has found it legally even though he had no 
reason to be looking for it originally. If the officer has a warrant to 
search a building for stolen automobile parts and while searching 
comes across an illegally possessed machine gun, the gun is legally 
found. In short, anything that inadvertently is turned up in a legal 
search for something else has been legally found itself. 


C. Entry of Premises to Carry Out Search 


When an officer is authorized to carry out a search, he may enter 
premises to make the search even when no one present admits him. 
But, except in the case noted below, an officer must always try to 
gain the attention of someone present at the premises (usually by 
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knocking) and then announce his identity (that he is an officer) and 
his purpose in being there (to make a search). After doing that, if the 
person present refuses to admit him or delays his admittance in order 
to destroy evidence, he may enter the premises without permission 
and by the use of reasonable force if necessary. 

If no one responds to the officer, or if it appears that no one is 
present, he must give the notice in a manner likely to be heard if 
someone is present. (This usually means shouting out that he is an 
officer there to make a search.) Then, if there is still no response, so 
that he believes either that his admittance is being denied or delayed 
or that no one is present, he may enter the PhenUsee: using reason- 
able force if necessary. 

The only exception to the requirement of notice before entering to 
search occurs when the officer has probable cause to believe that his 
life or someone else’s would be endangered if he gave notice of his 
presence. Then he may enter without first giving any notice, using 
reasonable force if necessary. But notice may not be dispensed with 
in order to prevent the destruction of evidence. 


D. Use of Force in Making Search 


Using too much force in making a search can destroy the legality 
of that search. If the circumstances permit a legal search, an officer 
may use as much force as is needed to carry out the search, but no 
more. This applies to the force used with people who resist a search 
and also applies to the force used in entering a place to be searched 
and to the force used in looking after entry. Being destructive to 
personal property during the course of the search can make the 
whole search illegal, as can using excessive force in entering to 
make a search. 

If the door to a room that an officer is legally entitled to search is 
locked and he cannot gain admission any other way, he may forcibly 
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open the door. If a person is trying to block admission to property an 
officer is entitled to search, then the officer may forcibly move him. 
On the other hand, being more destructive than necessary in forcing 
open the door, or using more force than was necessary in moving the 
person, can make the whole search illegal. Similarly, if an officer 
scattered things around unnecessarily in a room he was searching, 
that search could be regarded as illegal, even if it would otherwise 
have been legal. 


E. Detention and Search of People Present 
at Place Being Legally Searched 


When an officer 1s executing a warrant for the search of premises, 
the laws of North Carolina give him special powers to deal with 
people who may be present at those premises if the premises are 
ones not generally open to the public (a private car or home, but not 
a bus or store). First, the officer may require that anyone present 
remain there while he executes the warrant (and one who disobeyed 
would be subject to arrest for resisting an officer). Second, if the 
officer searches the premises but does not find what the warrant 
describes, he may then search those people for it (if it is the sort of 
thing they could have on their persons). Two things should be 
remembered about searching the people present: they can be 
searched only if the search of the premises does not turn up the item 
described in the warrant, and nothing other than that item, or items 
of the same type, may be used as evidence against the person. (This 
latter point is an exception to the general rule that inadvertently 
discovered items may be used as evidence.) Thus, if an officer with 
a warrant to search a house for heroin searches a person present, 
after failing to find heroin in the house, and finds lottery tickets, 
those tickets may not be used as evidence against the person. (But 
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the tickets could be confiscated, even though not for use as evi- 
dence.) 

This authority is not the only basis upon which a person present in 
a place being searched could be searched. A frisk, under the general 
rules, to protect the officer could be appropriate; the warrant might 
identify the person to be searched, so he can be searched im- 
mediately; or, if the person is arrested, he can be searched incident 
to the arrest. Also, of course, the search warrant could name one or 
more persons as objects of the search; then they could be searched at 
any time during the execution of the warrant and any evidence found 
on them would be admissible. 


F. Disposition of Seized Property 


When property is seized, the officer must take certain steps in 
dealing with that property. If the search was by consent or with a 
warrant, he must make an inventory, as discussed on pages 48 and 
57. The law requires no inventory in other situations, but some 
officers might choose to use the inventory procedure anyway. The 
property seized is the responsibility of the officer and his department 
and remains their responsibility unless a court order to the contrary 
is issued. Those in charge of the seized property should be particu- 


larly careful about maintaining the chain of custody, discussed on 
page 80. 


Part Ill 


I. INTRODUCTION 


To be worthwhile, each of the many ways of investigating a 
person, place, occurrence, or crime must be so conducted that it will 
not get the investigator in legal trouble and will produce evidence 
that will be usable in court. 

No one legal ‘‘subject’’ includes all of the points of law that must 
be respected in order to make investigations that will not be upset by 
legal problems. Some of the points belong in the subject of evi- 
dence, some in constitutional law, and some in general criminal 
law. 

This booklet includes little discussion of the subject usually 
known as ‘‘evidence.”’ It leaves out various rules of evidence that 
may be very important in the courtroom but do not act as legal 
control on how an investigation is conducted. The information 
contained in this section is all of the kind that can directly influence 
how the investigator goes about his job. 
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II. UNDERCOVER AGENTS AND INFORMERS 


Investigating and detecting some kinds of crimes, especially 
those with no direct victims—such as narcotic offenses, liquor 
offenses, and vice offenses—often require the use of undercover 
police officers or others who deal with the suspects without reveal- 
ing that they are working for a law enforcement agency. Limitations 
by law upon the use of undercover agents occur in several forms. 


A. Constitutional Limitations on the Use 
of Undercover Agents 


The United States Supreme Court has recognized that sometimes 
undercover agents need to be used to detect some kinds of crime. 
Nevertheless, the idea that a person should be left alone unless there 
is a good reason for not leaving him alone is still applicable—the 
same idea that lies behind the laws of arrest and search. Although 
the Supreme Court might expand the application of this notion to 
undercover agents in some ways, it has approved the use of under- 
cover agents and informers in most situations in which those 
techniques might be used: (1) when the informer is a person already 
known to the suspect and advantage is taken of the confidence 
placed in the informer by the suspect, and (2) when the dealings 
between the undercover agent or informer and the suspect are part of 
the illegal activity for which the suspect is being investigated. Thus, 
an officer may arrange to have someone who knows the suspect take 
advantage of that acquaintanceship to observe some illegal activity 
by the suspect, even if it was in the suspect’s own home, so long as 
the informer gained access to the home because he knows the 
suspect rather than through deception or illegal entry. Also, an 
undercover agent may present himself as one who is interested in 
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buying illegal goods and can even enter into the suspect’s home if 
that entry is a part of the process of buying the illegal goods. 

This general authority to operate under cover, however, does not 
extend to other uses of deception in order to gain access to a person’s 
private property or to gain information. Any evidence discovered 
inside a house when entrance has been gained deceitfully (by posing 
as a meter reader, for example) is inadmissible. This apparently is 
not true, however, if the house is being used for business (including 
unlawful businesses) and the alleged reason for being there is as a 
patron of the business or if the undercover agent wins entry to the 
house on account of being previously acquainted with the suspect. 

Using undercover agents to obtain information from a suspect 
after that suspect has been arrested is also forbidden. Therefore, to 
have an undercover agent talk to a suspect who is out on bail in the 
hope that he would reveal some information would be unconstitu- 
tional, and any information thus obtained would be inadmissible at 
trial. 


B. Entrapment and Encouragement 


Often an undercover agent is used to provide an opportunity for a 
person to commit a crime or to encourage a person to commit a 


crime. These practices are well accepted by the law. The one thing 
that must be avoided, however, is permitting the “‘encouragement’’ 
to become so active that it becomes ‘‘entrapment.’’ When a person 
has been entrapped into committing a crime, he is not regarded as 
being guilty of that crime. In North Carolina, entrapment occurs 
only if the defendant did not originate the intent to commit a crime. 
An undercover agent may give to the defendant an opportunity to 
commit the crime and may even participate with the defendant in 
committing the crime, but entrapment still does not exist so long as 
the original intent to commit the crime came from the defendant. 
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Entrapment applies only if the defendant would not have committed 
the crime without the inducement or persuasion of the undercover 
agent. For example, an undercover agent who seeks to buy non- 
taxpaid liquor from a suspect is well within bounds so long as his 
attempt to buy does not take the form of persuading the person to sell 
the liquor under circumstances when he would not normally do so. 


C. Maintaining Confidentiality 


A major problem with using undercover agents and informers 
arises from the frequent need to keep their identities secret so that 
they may be used again. There are two main circumstances in which 
a defendant may try to have the identity of the confidential informer 
or undercover agent revealed—in seeking to challenge the probable 
cause upon which an arrest or search was based, and during the trial 
proper in an attempt to strengthen his defense. 


1. Challenging the Probable Cause 


If a search or arrest was made on the basis of a warrant, there is no 
absolute requirement that the identity of an informer whose informa- 
tion was the basis for the probable cause be revealed at a hearing to 
determine whether probable cause for the arrest or search existed. 
On the other hand, no absolute rule prevents the judge from requir- 
ing disclosure of the informer’s identity. The decision is within the 
discretion of the judge; he must determine whether sufficient detail 
has been revealed to permit him to determine, without knowing the 
informer’s identity, whether probable cause exists. If not, he may 
require that the informant’s identity be disclosed or find that proba- 
ble cause did not exist and exclude as evidence that which was 
obtained as the result of the search or arrest. 

But if the seizure of evidence grew from a search or arrest without 
a warrant and the defendant chooses to claim that the information 
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on which the search or arrest was based is not truthful, the court may 
not find probable cause unless either the informer’s identity is 
revealed or there is ‘‘corroboration of the informant’s existence 
independent of the testimony in question.’’ This ‘‘corroboration’’ 
means that there must be some indication that the informer whose 
report is being relied on actually exists other than the word of the 
officer who states the probable cause. (It does not mean that the truth 
of the informant’s report must be corroborated.) Most frequently 
this corroboration would be made by the statement of another officer 
who knows of the informer, but it could also be made, for example, 
by a recording of a phone call. 


2. Raising a Defense on the Merits 


A person being tried ina case that involves an undercover agent or 
informer may request that the informer’s identity be revealed so that 
the defendant can try to use the informer to defend himself. Whether 
the informer’s identity has to be revealed is again within the judge’s 
discretion. The judge must decide on the merits whether the infor- 
mation is needed for the defendant’s defense. He should, for exam- 
ple, require that the informer’s identity be revealed when the in- 
former is the only witness to facts that are crucial to the prosecu- 
tion’s case. When an informer takes the stand, his identity cannot be 
concealed; if an informer testifies, he must reveal his true name and 
address under cross-examination. 


Ii. EVIDENCE THAT MUST BE QUALIFIED 
FOR ADMISSION 


The reliability of some kinds of evidence must be shown before 
the evidence is admitted against the defendant. This is called ‘‘qual- 
ifying’’ the evidence. Sometimes this qualification cannot occur 
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unless officers conducting the investigation have taken steps to 
provide a background that will permit qualification. This is particu- 
larly true in using scientific evidence and in preserving the chain of 
evidence. 


A. Scientific Evidence 


The term ‘‘scientific evidence’ refers to any type of evidence that 
has been obtained through specialized technology. To use such 
evidence in court, it must be shown that the equipment used was 
working reliably at the time and that it was operated by someone 
capable of using it correctly. Thus, advance preparation should be 
made to assure that the equipment is in good working order when it 
is used and that the person who operates the equipment is one who 
can later be shown to be competent to use it. The most common 
application of these requirements is the use of the breathalyzer. 

When chemical analysis, as with the breathalyzer, is performed 
on any substance and the results of the analysis are expected to be 
introduced at trial, it is important that the chemicals used be fresh 
and uncontaminated. The analyst must be prepared to testify in 
detail concerning the procedures and types and amounts of chemi- 
cals used in making the analysis. 


B. The Chain of Custody 


Before a physical object can be introduced in evidence, it must be 
identified as being properly related to the case. The process dem- 
onstrating this proper relationship is called establishing the chain of 
custody. Establishing this chain consists of accounting for a piece of 
evidence at all times between the time it was first discovered and the 
time it is presented in court. The following paragraphs describe 
steps that may be taken to help establish the chain of custody. 


LAW OF INVESTIGATION / 81 


When the materials to be introduced in evidence are small 
enough, they can be placed in a standard-size manila envelope, 
preferably an envelope that has been especially prepared with 
spaces on the back for recording the time, date, and name of each 
recipient of the material when it is transferred from one custodian to 
another. In this way the record of the chain of custody can be easily 
kept and testified about at trial. Large or cumbersome items can be 
tagged with a card showing at least the following information: the 
time, date, and place of discovery; the person from whom the item 
was acquired; serial or identification numbers on the item; the name 
and official capacity of the person who made out the tag and acts as 
custodian; and the case to which the item is relevant. Drugs in pill or 
capsule form, marijuana, heroin and opium powder, and any in- 
struments used to prepare or take drugs should be tightly sealed in 
plastic bags. Extreme care should be taken to insure that the drugs 
are not exposed to moisture or chemicals before testing. The sealed 
plastic bags should then be inserted in manila envelopes or tagged as 
described above. 

All items to be introduced in evidence should be kept in a special 
safe or evidence locker to which only one person has the key or 
combination. This is especially important when the material is a 
substance such as a drug that cannot be identified by serial numbers 
or unique identifying characteristics. A defense lawyer may have 
evidence declared inadmissible if a law enforcement officer has left 
itin his desk for several weeks or kept it in an unlocked cabinet. 


IV. INTERROGATION AND CONFESSIONS 


The question of how far an officer investigating a crime may go in 
seeking to obtain confessions or admissions from a suspect has 
always been troublesome. The long-time rule that a confession or 
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admission is admissible when it is voluntary was finally sup- 
plemented by the well-known Miranda rule. This rule establishes 
that mere voluntariness is not enough; unless certain procedures are 
followed, the confession or admission that results cannot usually be 
admitted as evidence, even if it is voluntary. And of course, even 
when the Miranda rule has been followed, the confession might still 
be attacked on the grounds that it is not voluntary, although as a 
practical matter most confessions obtained after a satisfactory 
Miranda warning are found to be voluntary. (An even more restric- 
tive rule applies to confessions and admissions obtained from a 
person in custody under a nontestimonial identification order, dis- 
cussed on p. 94.) The following paragraphs describe the Miranda 
rule and its application in more detail. 


A. The General Miranda Rule 


The basic Miranda rule is that no confession or admission ob- 
tained from a person during an ‘‘in-custody interrogation’’ can be 
used as evidence against him unless he has been specifically in- 
formed: 


(1) That he has a right to remain silent; . 
(2) That what he does say may be used in court against him; 
(3) That he has a right to have a lawyer present during his interro- 
gation; 
(4) That he has a right to an appointed lawyer during the interroga- 
tion if he cannot afford to hire one; 
and unless, after he has received this information, he either has a 
lawyer present or has voluntarily waived his rights. 
Another element to the Miranda rule must also be followed even 
though the suspect need not be informed of its existence: If, at any 
time while he is being questioned, the suspect expresses an unwill- 
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ingness to go on with the questioning, the questioner must abide by 
his wishes and stop questioning him. 


B. The Waiver and Its Proof 


Information obtained through a suspect’s statement, unless he has 
taken advantage of all the rights presented to him, may be used only 
if he waives those rights that he did not take advantage of. This 
necessary waiver must be more than mere silence on the part of the 
suspect. For such a waiver to be effective, the suspect must state 
explicitly that he is willing to talk and that he does not want a lawyer 
present. The court will not assume that a waiver is given simply 
because the person was advised of his rights and later made an 
incriminating statement. 

Furthermore, if a person does waive these rights, the state must be 
able to prove that he did indeed waive them. In other words, it is 
important not only that the person actually waived his rights but also 
that the officer can prove that he did so. The United States Supreme 
Court, for example, has said that it will treat any instance in which 
the person was held in custody without seeing anyone for along time 
as being strong evidence that he did not actually waive his rights. 

Probably the best way to help overcome the difficulties of proving 
in court that an effective waiver was given is to get it in writing. 
Even the written waiver will not be effective, however, if the judge 
ruling on the evidence does not believe that the defendant signed the 
waiver voluntarily and with understanding. 


C. Situations When Warning Must Be Given 


The Miranda warning is required only preceding an ‘‘in-custody 
interrogation.’’ Thus, describing the situation when the warning 
must be given requires defining ‘‘in-custody’’ and ‘‘interrogation.’’ 
As a general rule, interrogation can be said to include either ques- 
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tioning about a crime when the investigation has **focused’’ on the 
person being questioned or questioning when the specific purpose of 
those questions is to determine whether the person being questioned 
is guilty. This means that general investigative efforts, like asking 
questions at the scene of an accident to find out what happened, 
would not be interrogation. Interrogation can include many kinds of 
interviews and questionings that are conducted informally and 
without a great deal of pressure on the suspect. Furthermore, a 
statement that a person volunteers, without any prompting or ques- 
tioning, is not the result of an interrogation and is admissible even if 
no Miranda warning was given before the statement was made. 

Defining when a person is “‘in custody”’ is hard. It is now clear 
that a person may be regarded as being in custody even when he has 
not been arrested or taken into a police car. In some cases he could 
be regarded as being in custody even when he remains in his own 
home. A person is ‘‘in custody’? whenever the circumstances are 
such that a normal, reasonable person would not feel that he was 
free to leave. 

Clearly, then, a person whom an officer is not going to ask any 
questions need not be given the Miranda warning. Also, there may 
be situations when the person need not be given the Miranda 
warning even though he is going to be questioned because the 
questions are very minor or because he is completely free to leave. 
Nevertheless, some practical considerations might lead to a policy 
of giving the warning even in some situations in which it may not be 
legally required. One of these considerations is that the failure to 
give the Miranda warning sometimes provides an arguing point for 
a defendant even if the point is not legally sound. Another is that 
many law enforcement people have found that giving the Miranda 
warning does not greatly affect the number of confessions and 
admissions that are made. If this is true, then it might make sense to 
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give the Miranda warning quite freely even when the officer feels 
that it is not technically required. In particular, it is probably a good 
idea to give the warning whenever an arrest is made even though the 
officer does not intend to direct any questions to the person arrested. 


V. WIRETAPPING AND EAVESDROPPING 


In North Carolina, wiretapping and electronic eavesdropping are 
now controlled almost solely by Title III of the federal Omnibus 
Crime Control and Safe Streets Act of 1968, which makes the 
miscellaneous North Carolina statutes dealing with the subject of 
little practical importance. Although the federal law provides that 
states may adopt their own laws to permit some wiretapping and 
electronic eavesdropping under court order, North Carolina has not 
adopted any such legislation. Thus, except for federal officers 
working in North Carolina with federal court orders and except for 
some wiretapping and eavesdropping conducted under cir- 
cumstances discussed below, almost all wiretapping and electronic 
eavesdropping are illegal under federal law, whether done by public 
officers or private individuals. The federal legislation attaches fairly 
severe penalties to violations, including the exclusion of evidence, 
criminal prosecution, and civil suit for at least $1,000. 


Nonprivate communications. Electronic devices like tape record- 
ers can be used to record or intercept any communications made by a 
person who has no expectation that his oral communication will be 
free from interception by some device. In short, if a person makes 
statements under circumstances when he does not expect them to be 
"private, then they can be recorded or otherwise intercepted. Thus, a 
person’s voice may be recorded, for example, when he is talking to a 
public gathering. 
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Consent of one of the parties to a communication. One of the 
parties to a communication may himself record or intercept that 
conversation, even if the other person does not know that it is being 
done. Similarly, one of the parties, even when the other person does 
not know about it, may let an officer listen in on or record a 
conversation. An officer could, for example, listen in on, or arrange 
to have traced, obscene phone calls when the victim has given 
consent. One important point to remember is that the consent must 
be given before the interception occurs; getting one of the parties to 
consent after the wiretapping or eavesdropping has already taken 
place will not do. 


VI. LINEUPS AND PERSONAL IDENTIFICATIONS 


Procedures to identify a person may be used after he has been 
arrested, after he has consented to those procedures, or after he has 
been subjected to a nontestimonial identification order. (The nontes- 
timonial identification order is discussed on p. 93.) Some proce- 
dures for personal identification of suspects by witnesses to a crime 
must meet special legal requirements if the results of the identifica- 
tions are to be admissible in later court proceedings. Two basic 
kinds of precautions must be taken to preserve the legality of pretrial 
identifications: (1) The identification procedure must be so con- 
ducted that it does not suggest to the witness that he is expected to 
identify a particular person and thus create a risk of misidentifica- 
tion; and (2) in some cases, the identification must not take place 
unless the suspect has an opportunity to obtain a lawyer to witness 
the proceedings in order to determine whether they are fair. 


A. Nonsuggestiveness of Identification Procedure 


The first of these requirements, which applies to all kinds of 
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pretrial identification procedures, cannot be precisely explained. 
The general rule is that an identification procedure, of whatever 
kind, must be so conducted that the procedure does not hint to the 
witness that the officer has already made up his mind that one 
particular person is guilty. This means, for example, that if photo- 
graphs are being shown to a witness, he should be shown several 
photographs rather than just one of the suspect, and, if the witness is 
observing a lineup, that the suspect should not be the only person in 
the lineup who fits the general description of the person being 
sought. On the other hand, under some circumstances—for exam- 
ple, when the suspect is in a hospital bed and an immediate identifi- 
cation is needed—arranging for several people from whom the 
witness may choose may be dispensed with. 


B. Presence of Counsel to Observe Procedure 


The more specific rule is one requiring that the suspect be permit- 
ted to have counsel present at some pretrial identification proce- 
dures. This rule applies only when the identification procedure is 
being used after ‘‘adversary judicial criminal proceedings’’ have 
started against the person being identified. What this means in 
practice in North Carolina is not entirely clear, but it certainly means 
that a person can have counsel at a lineup if he has been indicted, has 
appeared at a preliminary hearing, or has pleaded to the charge. To 
be entirely safe, it would probably be necessary to let the defendant 
have counsel at a lineup whenever a warrant has been issued. In any 
event, presence of counsel is not required if one of the following 

circumstances exists. 
If the suspect waives his right to the presence of counsel. A 
waiver of this right is effective only if itis “‘intelligent.’’ This means 
that the suspect must know that he has the right to have counsel 
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present. Therefore, the waiver can be effective only when it is made 
after the suspect has been informed that he has a right to the presence 
of counsel during the lineup and that counsel will be appointed for 
him if he cannot afford it (or, if counsel cannot be appointed, that the 
identification procedure will not be used). The request for a waiver 
of the right to counsel might be stated something like this: 

(1) We are going to put you in a lineup (or other identification 
procedure) so that a witness to a crime may attempt to make an 
identification. 

(2) You are entitled to have an attorney present to observe this 
identification procedure if you wish. 

(3) If you cannot afford to hire an attorney for this purpose, then 
we will either see that one is appointed for you or not put you in 
the lineup. 

(4) Do you wish to have an attorney present? 

Proving that a suspect waived these rights may sometimes be dif- 

ficult. Obtaining a written waiver may be of some help in overcom- 

ing this difficulty of proof. 

If a suspect has not yet been taken into custody. There may be 
instances in which, before a suspect has been taken into custody, an 
officer asks a witness whether he recognizes the one who committed 
a crime. For example, the witness might be asked whether he can 
identify the offender from among a group who are leaving a building 
as work ends. In such a case the absence of counsel will not affect 
the admissibility of that identification into court later. 

If the suspect is being identified from photographs. When an 
identification must be made from photographs, it is not required that 
an attorney for the suspect be present to observe that identification 
procedure. This procedure might very well not be permissible, 
however, if a personal identification procedure were possible under 
the circumstances and photographs were used only for minor con- 
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venience or to evade the requirement that an attorney be present. 

If the identification is made promptly at the scene of the crime. 
When an arrested suspect is brought promptly back to the scene of 
the crime for an immediate identification by a witness to that crime, 
the need for an attorney to be present to observe that identification 
does not apply. The reason for this exception is that the advantages 
to both the state and the suspect of a prompt identification are 
thought to outweigh the benefits that would result from delaying the 
identification in order to make possible the presence of an attorney, 
and in any event, the identification is being done before the judicial 
proceedings against the person have begun. 


VII. EVIDENCE OBTAINED FROM THE BODY 
OF A SUSPECT 


Evidence to link a suspect with the crime is sometimes sought 
from the body of a suspect himself. This might be done after arrest, 
after a nontestimonial identification order (discussed on p. 93), or 
with the suspect’s consent. The ways of obtaining this evidence may 
range from light contact with the very outside of a person’s body, 
such as taking fingerprints or hair samples, to a substantial intrusion 
into the inside of a person, such as induced vomiting. The law 
governing this kind of evidence- gathering is not well developed. By 
and large, it grows from the due process clause of the Fourteenth 
Amendment to the United States Constitution and from the Fourth 
Amendment, which generally requires a balancing of the desirabil- 
ity of leaving people alone with the need to apprehend and convict 
criminal suspects. 


A. Fingerprinting and External Evidence 


A law enforcement officer may take fingerprints and photographs 
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of persons who have been taken into lawful custody. Neither the 
Constitution nor state law forbids this practice if the fingerprints or 
photographs are being taken for use as evidence rather than for a 
record. But if the prints or photos are being taken for records, the 
practice is somewhat limited by a North Carolina law providing that 
fingerprints and photographs intended as a permanent record may be 
taken only from: (1) persons who are arrested or committed to a 
detention facility for the commission of an offense, whether felony 
or misdemeanor; (2) persons who are committed to imprisonment 
on conviction, and (3) persons who are convicted of a felony. Even 
if the person falls in one of these categories, his fingerprints or 
photographs may not be taken for records if his offense is a motor 
vehicle offense for which the punishment is not greater than a fine of 
$500, imprisonment for six months, or both, or if he is less than 16 
years old and his case has not been transferred to superior court. 
This North Carolina provision, then, says that those who have been 
only cited or summoned but not arrested and those who have been 
convicted of a misdemeanor but have not been committed to jail or 
prison as a result of the conviction may not be either fingerprinted or 
photographed for record purposes. 

It seems quite clear that other kinds of evidence may also be taken 
from the body of a person who has been arrested if taking the 
evidence does not require any substantial intrusion into the person’s 
body—for example, taking samples of the person’s hair, scrapings 
from beneath fingernails, or saliva. Probably an acceptable proce- 
dure for obtaining this kind of evidence is to use whatever powers of 
persuasion or apparent authority the officer has available. If the 
person in custody nevertheless resists ‘‘contributing’’ any of these 
evidentiary materials, reasonable force can probably be used to 
obtain them. A safer course—even though it is not clearly required 
by law—is to obtain a search warrant or nontestimonial identifica- 
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tion order (discussed on p. 93) for that item, treating it as if it were 
any other evidentiary material for which such a warrant might be 
issued. Once a warrant or order is obtained, it is clearly proper to use 
reasonable force to obtain the evidence being sought or, when that is 
inappropriate, to use the threat of being charged with obstructing an 
officer in the performance of his duty or contempt of court if the 
person continues to refuse to cooperate. 


B. Chemical Tests for Alcohol 


North Carolina’s motor vehicle laws set the procedure for obtain- 
ing evidence of alcohol in a motorist’s blood. Provisions are made 
for chemical tests, most commonly by use of a breathalyzer, to be 
given at the request of either the driver himself or a law enforcement 
officer. It is not clear whether the results of any breath or blood tests 
would be admissible if taken under procedures different from those 
specified in the statutes, though possibly tests might be admissible if 
the driver voluntarily consented or there was some clear evidence 
that alcohol would be found. To be certain that the evidence will be 
admissible, the officer should follow the procedures described in the 
following paragraphs. 

Chemical tests for alcohol (other than roadside tests) may be 
administered under a complicated procedure set out in the statutes, 
the most important points of which are: 

(1) The test is to be given to one who is under arrest for driving 
under the influence or an offense related to that; 

(2) The test is to be given by a qualified person, other than the 
officer who made the arrest; 

_ (3) The arrestee is to be advised orally and in writing by the 

chemical test operator that (a) he may refuse the test, (b) his 

refusal will result in a six-month revocation of his driving 
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privilege, (c) he may have someone else administer additional 
tests, and (d) he may call an attorney and get a witness to view 
the proceeding (if it does not delay the test more than 30 
minutes); 

(4) After the arrestee is so advised, the arresting officer, in the 
presence of the test operator, is to request the arrestee to submit 
to the test. 

If this procedure has been followed and if the arrestee refuses to 

submit to the test, then his driver’s license will be suspended for six 

months. That suspension remains in effect regardless of whether the 
driver is later convicted or acquitted of the drunk-driving charge. 

If the arrestee is willing to submit to the test but wants an 
independent test, the officer must help him get in touch with the 
independent tester. 

If a driver wishes, he may ask to be given a chemical test to 
determine his state of intoxication before the officer arrests him if he 
does so before the officer tells him that he is under arrest. If he 
makes the request, the driver must sign a form for this purpose and 
accompany the officer to the place where the test is to be given by 
another officer. The advantage of this procedure is that if the test 
result shows no good basis for making a driving-under-the- 
influence charge, the officer may release the driver immediately 
without having to take him before a magistrate, since the driver has 
not actually been arrested. If the test result or the officer’s observa- 
tions of the driver provide probable cause for charging drunk driv- 
ing, after the test the officer may place the driver under arrest and 
proceed to the magistrate’s office. 


C. Evidence from Beneath the Skin 


Occasionally, some desired evidence may be unavailable without 
applying some technique for getting it from inside the body. Not a 


LAW OF INVESTIGATION / 93 


great deal of law has been developed governing the procedures that 
must be used in such a situation, but two things seem fairly clear. 

First, the procedure should be applied only when it would be 
permissible to obtain evidence that is available on the surface of the 
body. There is some further indication that, for a procedure requir- 
ing substantial intrusion into a person’s body, “‘clear evidence’’ that 
relevant evidence will be produced might have to be shown to justify 
this special kind of search. In any event, it is wise to establish a very 
strong basis for believing that this kind of search of a person’s body 
will produce evidence. 

Also, any such procedure, even when a search warrant is used, 
should be used only under the most technically proper cir- 
cumstances. This means that if the procedure is one that relies upon 
medical technology, it should be done only by properly qualified 
persons and in medically proper surroundings. If done improperly, 
this recovery of evidence can be regarded as a violation of due 
process. 


VIII. NONTESTIMONIAL IDENTIFICATION 
ORDER 


The nontestimonial identification order is a cross between a 
summons and a search warrant. It is a judicially issued order 
directing that a person appear at a certain time and place and submit 
to procedures for identification or for obtaining evidence from his 
body. The order may not be used to bring in a suspect for interroga- 
tion. Failure to respond to the order is contempt of court. The most 
important feature of the nontestimonial identification order is that it 
may be issued when there is insufficient evidence to arrest the 
person or to search him. In other words, this order may be used even 
when there is no regular probable cause. 
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Application and issuance. For the law enforcement officer, the 
most important point to keep in mind is that a prosecutor must apply 
for a nontestimonial identification order. This means that the officer 
who would like such an order issued should go to the district 
attorney. Then the district attorney applies to a district or superior 
court judge, who issues the order if the following are established: (1) 
an offense punishable by imprisonment for more than a year has 
been committed; (2) there are reasonable grounds to suspect that the 
person named in the order committed it; and (3) the procedures 
ordered will help determine whether that person committed it. 

Service of order. Unless the evidence is likely to lose value in the 
meantime, or the suspect is likely to destroy or alter the evidence or 
to disappear, the order must be served at least 72 hours before the 
person is required to appear for the procedure. Any exception must 
be determined by the judge. 

Conducting the identification procedure. Certain limits are 
placed on the conduct of the identification procedure. If the proce- 
dure requires the extraction of a bodily fluid (for example, blood), 
then it must be done by ‘‘a qualified member of the health profes- 
sion.’’ The person may not be detained for more than the time it 
takes to conduct the procedure and, in no event, for more than six 
hours unless he is arrested. Force may be used to the extent neces- 
sary to carry out the procedure, but no more than is reasonable or 
necessary. 

Confessions and the presence of counsel. Apparently, the person 
who is to be subjected to a nontestimonial identification procedure 
must be reminded (the order itself also carries this information) that 
he is entitled to have counsel present during the procedure and that 
counsel will be appointed for him if he cannot afford to pay. The 
subject of the order may waive the presence of counsel, but even if 
he has waived, no statement he makes during the procedure can be 
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admitted against him unless counsel is present. This is true even if 
he is asked no questions and merely volunteers a statement. Thus, 
an officer who thinks a suspect might say something incriminating 
during an identification procedure might want to see that the suspect 
has counsel present even if the suspect is willing to waive the right. 

Return of order and results. Within 90 days after a nontestimonial 
identification order is used, an inventory must be submitted to the 
judge who issued the order (or to another judge indicated in the 
order) listing the products of the procedure. A copy of the results 
must also be furnished to the subject or his attorney. Although the 
law does not indicate who is to furnish these results, it seems 
reasonable for the agency that conducted the procedure to assume 
the responsibility. 
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